CITY OF

AGENDA
RIO RIO DELL PLANNING COMMISSION
7D REGULAR MEETING
= THURSDAY, MARCH 27, 2014 - 6:30 P.M.
Causcien CITY COUNCIL CHAMBERS

675 WILDWOOD AVENUE, RIO DELL

WELCOME . . . By your presence in the City Council Chambers, you are participating in the process of
representative government. Copies of this agenda, staff reports and other material available to the
Planning Commission are available at the City Clerk’s office in City Hall, 675 Wildwood Avenue and
on the City’s website at riodellcity.com. Your City government welcomes your interest and hopes you
will attend and participate in Rio Dell Planning Commission meetings often.

THE TYPE OF COMMISSION BUSINESS IS IDENTIFIED IMMEDIATELY AFTER EACH
TITLE IN BOLD CAPITAL LETTERS.

A. CALL TO ORDER

B. ROLL CALL

C. PLEDGE OF ALLEGIANCE
D. CEREMONIAL

E. CONSENT CALENDAR

1) 2014/0327.01 - Approve Minutes of the January 22, 2014 Regular Meeting (ACTION) 1
2) 2014/0327.02 - Approve Minutes of the February 13, 2014 Study Session (ACTION) 6
3) 2014/0327.03 - Public Hearing/Adopt Resolution No. PC-079-2014 Approving the

Double “S” — Wendt Lot Line Adjustment (ACTION) 10
4) 2014/0327.04 - Public Hearing — Adopt Resolution No. PC-081-2014 Approving
the Marks Lot Line Adjustment (ACTION) 20

F. PUBLIC PRESENTATIONS

This time is for persons who wish to address the Commission on any matter not on this agenda and over
which the Commission has jurisdiction. As such, a dialogue with the Commission or staff is not
intended. Items requiring Commission action not listed on this agenda may be placed on the next
regular agenda for consideration if the Commission directs, unless a finding is made by at least 2/3rds of
the Commission that the item came up after the agenda was posted and is of an urgency nature
requiring immediate action. Please limit comments to a maximum of 3 minutes.

G. SCHEDULED MATTERS/PUBLIC HEARINGS/STUDY SESSIONS



1) 2014/0327.05 - Modification of an Approved Conditional Use Permit for the Design
Review of a 9,100 sq. ft. Dollar General Store Replacing Smooth
Split-Face Concrete Masonry Siding with Nichiha Fiber Cement Siding
(ACTION) 31

2) 2014/0327.06 - Public Hearing- Adopt Resolution No. PC-078-2014 Recommending
Establishing Density Bonus Regulations, Section 17.30.073 of the
Rio Dell Municipal Code (ACTION) 47

3) 2014/0327.07 - Public Hearing — Adopt Resolution No. PC-080-2014 Approving a
Zoning & General Plan Amendment Establishing a Residential
Multi-family (RM) Designation with an Allowable Density of
15 Units Per Acre and Recommending a Portion of N. Rigby Ave.
Be Re-designated from Urban Residential (UR) to Residential
Multi-family (RM) (ACTION)

4) 2014/0327.08 - Public Hearing — Adopt Resolution No. PC-082-2014 Approving a
General Plan Amendment and Zone Reclassification of the City Parking

Lot (APN 053-141-021 from Town Center (TC) to Public Facility (PF)
(ACTION)

H. CONTINUED STUDY SESSIONS
1) 2014/0226.09 — Continued Review and Discussion of Land Use Matrix and Definitions
I. REPORTS/STAFF COMMUNICATIONS

J. ADJOURNMENT

In compliance with the American with Disabilities Act, if you need special assistance

to participate in this meeting, please contact the Office of the City Clerk at
(707)764-3532. Notification 48 hours prior to the meeting will enable the
City to make reasonable arrangements to assure accessibility to the meeting.

The next Regular Planning Commission meeting is scheduled for
Thursday, April 24, 2014 at 6:30 p.m. in the City Council Chambers



CITY OF RIO DELL
PLANNING COMMISSION
REGULAR MEETING
JANUARY 22,2014

CALL TO ORDER

The regular meeting of the Rio Dell Planning Commission was called to order at 6:30
p.m. by Commissioner Chapman.

Present were Commissioners Chapman, Angeloff, Long, Millington and Theuriet.

Others present were Community Development Director Caldwell and City Clerk
Dunham.

CEREMONIAL

Swearing in and Seating of two (2) Reappointed Members to the Planning Commission:
Gary Chapman and Alice Millington for Terms Ending December 31, 2016

City Clerk Dunham administered the Oath of Office to the two reappointed members of
Planning Commission; Gary Chapman and Alice Millington for three year terms ending
December 31, 2016.

CONSENT CALENDAR

Motion was made by Theuriet/Angeloff to approve the consent calendar including
approval of minutes of the December 11, 2013 regular meeting. Motion carried 5-0.

PUBLIC PRESENTATIONS
None
SCHEDULED MATTERS/PUBLIC HEARINGS/STUDY SESSIONS

Public Hearing/Adopt Resolution No. PC-077-2013 Recommending Approval of Text
Amendments to the Commercial and Industrial Designations and allowing uses not
specifically allowed with a CUP, but are similar to and compatible with the uses
permitted in the zone with a CUP, Sections 17.20.040(2). 17.20.050(1)(c ).17.20.050(2).
17.20.060(1). 17.20.060(2). 17.20.100(1), 17.20.100(2). 17.20.110(1) and 17.20.110(2)
of the Rio Dell Municipal Code

Community Development Director Caldwell provided a staff report and stated the City is
often contacted by individuals interested in certain use types that may not be specifically
identified as an allowed use in the zone. He said principally permitted uses under the
Neighborhood Commercial zone includes the language “*such as” which provides staff
some flexibility in considering uses that are not specifically identified as principally
permitted uses. As such, staff is recommending the City amend the language to clearly
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indicate the identified use type by replacing the language “such as” with “similar to and
including but not limited to”.

Commissioner Millington asked if the idea is to move toward being more inclusive with
regard to use types.

Community Development Director Caldwell explained the goal is to allow more
flexibility to consider uses not specifically identified thus enabling the City to plan for
more orderly development.

Commissioner Angeloff commented that he likes the new language as proposed because
it basically directs staff to allow more options rather than less; thereby broadening staff’s
authority rather than restricting it.

Community Development Director Caldwell noted that there is current language in the
zoning regulations that talks about designation of zones and where there are “uncertain
zone boundaries” the Planning Commission will make that determination at no cost to the
applicant; he said he would also like to see incorporation of the same language for
“uncertain use types” because the determination would also fall under the purview of the
Planning Commission. He said he will bring back the draft language for consideration at
the next meeting.

A public hearing was opened to receive public input on the proposed text amendments.
There being no public present, the public hearing closed.

Motion was made by Angeloft/Millington to adopt Resolution No. PC-077-2014
recommending approving the text amendment to the Commercial and Industrial
Designations, replacing the language “such as™ with “similar to and including but limited
to” and to allow uses not specifically allowed with a Conditional Use Permit, but are
similar to and compatible with the uses permitted in the zone with a Conditional Use
Permit. Motion carried 5-0.

Consider and Recommend Approval to Change the Day in Which Regular Planning
Commission Meetings are Held

Community Development Director Caldwell provided a staff report and said at the last
meeting, Commissioner Long announced that because of pre-existing obligations and his
understanding when he came on the Commission that there would be only one meeting
each month, he would like to explore the possibility of changing the meeting day for
Planning Commission meetings from Wednesday to possibly Monday or Thursday.
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Commissioner Theuriet pointed out that both Thanksgiving Day and Christmas Day fall
on the 4" Thursday this year and that she would prefer the meeting be held on the 4™
Monday of each month, or perhaps the 2™ or 4™ Tuesday.

City Clerk Dunham pointed out that a lot of holidays are observed on Monday.

After further consideration, the Commission concurred to recommend approval to the
City Council to change the day of the month in which regular Planning Commission
meetings are held from the 4" Wednesday to the 4" Thursday.

Community Development Director Caldwell referred to the current language contained
under Section 2.60.030(4) of the RDMC which states in part that the Commission shall
hold at least one regular meeting each month and suggested the language be revised to
say “the Commission shall hold regular meetings as necessary”. ~Also, if a conflict
arises with regard to a holiday, rather than being bound to hold the meeting on the
following day at the same hour that the language be revised to say “a special meeting will
be called to compensate for the meeting falling on a holiday”.

Commissioner Angeloff stated that even if there are no scheduled matters to come before
the Commission, he would still like to hold the regular monthly meeting for the purpose
of having a strategy meeting.

Motion was made by Theuriet/Angeloff to recommend to the City Council a text
amendment to Section 2.60.030(4) of the Rio Dell Municipal Code to change the regular
meeting day of the Planning Commission from the fourth Wednesday of the month to the
fourth Thursday of the month at the same time and place; and in the event that the fourth
Thursday falls on a legal holiday, the meeting shall be held the following Thursday at the
same hour. Motion carried 4-1; Commission Millington cast the dissenting vote.

CONTINUED STUDY SESSIONS

Continued Review and Discussion of Land Use Matrix and Definitions

Community Development Director Caldwell announced that he would like to schedule
one study session each month to continue review and discussion of this item in addition
to discussion during regular meetings if time allows.

Commissioners concurred to schedule a study session for February 13, 2014 at 6:30 p.m.
for the purpose of continuing review and discussion of the Land Use Matrix and
definitions.
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The Commission continued with review of the Use Types beginning with Frame (Art)
Shops, currently only principally permitted in Town Center (TC).

Commissioner Angeloff questioned whether Frame (Art) Shops should be precluded in
commercial zones with a CUP. Community Development Director Caldwell said his
recommendation is that they be principally permitted in CC and NC along with TC.
Commissioners concurred.

Moving on to Fruit & Vegetable Stands, Community Development Director Caldwell
stated he was approached by a resident on Belleview Ave. who wanted to set up a fruit
stand in the Rural (R ) zone. He said the use is currently allowed with a CUP but would
support the use being principally allowed in the R zone along with TC, CC and NC. He
said approval of the business license would be conditioned on the applicant submitting a
parking plan.

Commissioner Angeloff suggested consideration be given to principally permit the use in
the PF zone to accommodate for farmers markets. Commissioners concurred.

Commissioners concurred to delete the use type Funeral Homes/Mortuaries since there is
no community cemetery in the City and unlikely there would be the need for a funeral
home.

The next use type, Furniture/Furnishings was combined with the use type Appliance and
Household Goods Sales and Service — Retail.

Commissioner Millington asked for consideration to allow Garden Centers/Plant
Nurseries in the UR zone. After further discussion, Commissioners concurred to
principally permit the use in CC, NC, I, and IC; and conditionally permit the use in UR,
SR. SM, R and NR.

The use type, Gift Shops was deleted to avoid redundancy with Rerail Sales.

During review of Grocery Stores/Supermarkets it was suggested consideration be given
to allow the use in the IC zone. Community Development Director Caldwell commented
that for the most part, the Industrial Commercial zone consists of the area of
Northwestern Ave. and because water and sewer services have not been extended to that
area, it may be premature to expand the use type without being able to provide those
services.

Consensus of the Commissioners was to conditionally permit Grocery
Stores/Supermarkets in the IC zone.
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Next was review of Handicraft Manufacture, currently principally permitted in I and IC
and conditionally permitted in CC.

Commissioner Angeloff said he thought the use should be principally permitted, rather
than conditionally permitted in the CC zone; Commissioners concurred. He also
suggested the words “limited production™ be included in the definition of Handicraft
Manufacture. The Commissioners also concurred to eliminate the use in [ and to
principally permit the use in TC.

The use Hardware Stores, currently principally permitted in TC and NC was revised to
be principally permitted in CC, NC and IC; and conditionally permitted in TC.

The last use type discussed was Health Clubs (Gyms), currently only permitted in TC.
The Commissioners concurred to principally permit the use in TC, CC, NC and IC.

Discussion continued regarding the difference between Health Clubs and Health Spas
and whether it would be appropriate to combine the uses.

Community Development Director Caldwell stated he would bring back to the meeting
on February 13" definitions for Handicraft Manufacture/Health Spas, and Large Retail.

REPORTS/STAFF COMMUNICATIONS

Community Development Director Caldwell reported that on the next regular meeting
agenda he expected to have two lot line adjustment applications; Northwesters Ave.
(Wendt/McWhorter), and 70-80 Monument Rd. (Marks). He commented that the
Subdivision Map Act allows for ministerial approval of lot line adjustments however; the
former City Manager felt lot line adjustment applications should be reviewed and
approved by the Planning Commission.

Commissioner Millington commented that she has worked with a lot of builders who
have said they prefer to work in Rio Dell because of the quick approval process.

ADJOURNMENT

The meeting adjourned at 7:45 p.m. to the February 13, 2014 Study Session.

Gary Chapman, Chair

Karen Dunham, City Clerk



CITY OF RIO DELL
PLANNING COMMISSION
STUDY SESSION
FEBRUARY 13, 2014

CALL TO ORDER

The Study Session of the Rio Dell Planning Commission was called to order at 6:40 p.m.
by Commissioner (Vice-Chair) Angeloff.

Present were Commissioners Angeloff, Long, Millington and Theuriet. Absent was
Commissioner Chapman (excused).

Others present were Community Development Director Caldwell and City Clerk
Dunham.

PUBLIC PRESENTATIONS

There was no public present for comment.

STUDY SESSION MATTERS

Continued Review and Discussion of Draft Land Use Matrix. Potential New Use Types,
Appropriate Zones for New Use Types and Definitions

Community Development Director Caldwell stated at the January 22, 2014 regular
meeting, the discussion ended with the use type of Health Spas.

Commissioner Theuriet commented that there needs to be a definition established for
spas and that the use type needs to be broken down with a new category for Rehab
Therapy Spas which are typically for overnight or weekend use; possibly allowing the
use type in the Rural zone. Community Development Director stated that he found a
good definition for spas but since he didn’t seem to have it with him suggested moving
on with discussion of the next use type and continue with discussion of various spas types
at the next meeting.

Continuing on to Hobby Shops, Community Development Director Caldwell stated that a
broader definition is needed for this use type but suggested the use be principally
permitted in TC, CC, NC; and conditionally permitted in NC. Commissioners concurred.

Commissioner Angeloff questioned whether hobby shops should be conditionally
allowed in IC zone. Community Development Director Caldwell pointed out that there
are some logistic problems with the Eel River Industrial Park area since there currently
are no water or sewer services available. Until such time services become available he
would not recommend the use be expanded to that area. Commissioners concurred.
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Next was the use type Hospitals in which Community Development Director Caldwell
noted that there currently are no zones within the City identified for that use type. He
said with the nearest hospital only 7 miles away, the likelihood of a hospital in Rio Dell
would be slim.

Commissioner Theuriet commented that one potential use in the future may be a trauma
center. Community Development Director Caldwell said that use could fall under the use
type of Medical and Dental Offices. Commissioners concurred to add Urgent
Care/Hospice Services to Medical Offices.

With regard to Hotels and Motels, Commissioners agreed to conditionally permit the use
in TC, CC, and NC; principally permit them in IC since there would be no residential
uses bordering that zone.

The use type Hotels and Motels in a Mixed Use Building was expanded to the same zones
as Hotels and Motels. Community Development Director Caldwell said the two use
types could perhaps be combined.

Commissioner Theuriet questioned whether Hostels should be included in the use type.
Community Development Director Caldwell agreed to look for a definition for Hostels.

Community Development Director Caldwell said Kennels and Animal Boarding is
currently only principally permitted in I and IC and asked for suggestions on other
potential zones.

Commissioner Theuriet suggested they also be permitted in the R zone. Community
Development Director Caldwell suggested they be conditionally permitted so setbacks
can be established. Commissioners concurred.

It was agreed that Laundromats, currently principally permitted in TC and NC should
also be principally permitted in CC.

It was also agreed that Live-Work Units, currently conditionally permitted in TC be
principally permitted in TC and conditionally permitted in NC.

Commissioner Theuriet questioned whether any thought was given to allowing Live-
Work Units in residential zones. Community Development Director Caldwell
commented that with the newly expanded Home Occupation regulations. many
businesses are allowed in residential zones.
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Discussion continued with Lodging Uses, Including Lodging Provided as Part of the
Civic or Cultural Use. Commissioner Angeloff commented that he would like further
definition of the use type. Commissioners agreed to conditionally permit the use in UR
SR, SM, R and NR: and principally permit the use in PF.

It was pointed out that the matrix referred to the SM (Suburban Medium) zone however;
it should be identified as SL (Suburban Low) as there is no current land use designation
for SM.

Discussion continued regarding Lumber Yards and whether they should be combined
with Building Material Stores. 1t was determined that the use type Lumber Yards be
established with two separate categories; wholesale lumber yards and retail lumber
yards, and that a definition be created to each of the use types. The use was principally
permitted in [ and IC.

Continuing on to Management for Fish and Wildlife Habitat, it was suggested the use be
expanded to include Wildlife Care Centers. After further discussion, commissioners
concurred to strike the use entirely until such time an applicant expresses interest. It was
pointed out that this type of use could probably be allowed under Animal Kennels

anyway.

Community Development Director Caldwell noted that there are three types of
Manufacturing identified on the matrix with no definition for any of them. After
discussion, it was decided that Manufuacturing be deleted and Manufacturing - Heavy be
principally permitted in I and IC; Manufacturing — Light be principally permitted in CC,
I, and IC; conditionally permitted in TC and NC.

Community Development Director Caldwell noted that Mussage Establishments could
fall under the use type of Health Spa but suggested the use remain separate for now.
Consensus was that the use be principally permitted in TC, CC and NC and conditionally
permitted in IC.

There was considerable discussion regarding Metal Working Shops and the definition of
Light Manufacturing versus Heavy Manufacturing.

Commissioner Theuriet pointed out that Metal Working Shops could be permitted under
Artisan Shops in the TC; whereas Metal Working Shops could be classified as either Light
or Heavy Manufacturing.

Consensus was to strike Metal Working Shops.
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REPORTS/STAFF COMMUNICATIONS

Community Development Director Caldwell stated further review and discussion of the
Land Use Matrix would continue with Mortuaries and Funeral Homes at the next
meeting scheduled for February 26, 2014 beginning at 5:30 p.m. He said he will be
bringing back to the Commission the use type definitions as discussed, and also hoped to
have a text amendment establishing Density Bonus regulations and a Zoning and General
Plan Amendment establishing a Residential Multifamily (RM) designation with a density
of 15 units per acre related to parcels along Rigby Ave. and Center St., currently zoned
Urban Residential (UR).

ADJOURNMENT

The meeting adjourned at 8:25 p.m. to the February 26, 2014 Regular Meeting.

Gary Chapman, Chair

Karen Dunham, City Clerk



675 Wildwood Avenue

Rio Dell, CA 95562
(707) 764-3532
CALEORNA
For Meeting of: March 27, 2014
To: Planning Commission
From: Kevin Caldwell, Community Development Director Ce
Through: Jim S@éh, City Manager
Date: February 20, 2014
Subject: Double “S” - Wendt Lot Line Adjustment and Merger; Eel River Industrial Park
APN No’s. 205-111-020, 040, 041 & 043; Case No's. LLA 14-01; NOM 14-01
Recommendation:

That the Plann

ing Commission:

1. Receive staff’s report regarding the proposed lot line adjustment and merger;

2. Open the public hearing, receive public input, close the public hearing and deliberate;

3. Find that the proposed lot line adjustment and merger is consistent with the Rio Del!
General Plan, Zoning and Building regulations and is Categorically Exempt pursuant to

Section

15305 of the CEQA Guidelines, Title 14, Chapter 3 of the California Code of

Regulations

4. Adopt Resolution No. PC 079-2014 approving the proposed lot line adjustment and
merger.

Summary

The applicant is proposing a lot line adjustment between four vacant parcels and the merger of
a Caltrans “give-back” parcel to the adjacent four parcels. The parcels are located at the Eel

River industria

| Park. The proposed lot line adjustment and merger will result in four parcels of

3.04, 1.01, 1.01 and 2.56 acres.

Double “S” - Wend! Lot Line Adjustment February 2014
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Based on the proposed project, staff has determined that the project is Statutorily Exempt
pursuant to Class 5, Section 15305 of the CEQA Guidelines, Title 14, Chapter 3 of the California
Code of Regulations. This exemption applies to lot line adjustments with an average slope of
less than 20% and does not result in any changes in land use or density.

The applicant has submitted evidence in support of making the required findings. Lot line
adjustments shall be approved if the required findings can be made. Therefore staff
recommends that the Planning Commission approve the project as conditioned.

Required Findings
Section 16.35.030 Rio Dell Municipal Code (RDMC).

A lot line adjustment shall be approved or conditionally approved when there is compliance
with all of the following approval criteria:

(1) The application is found to be complete; and

(2) Either (a) the parcels to be adjusted are found to be in compliance with the Subdivision
Map Act and local subdivision regulations, or (b) a Conditional Certificate of Subdivision
Compliance for the parcel or parcels has been issued for recordation prior to or concurrent with
the lot line adjustment; and

(3) The proposed lot line adjustment neither causes non-conformance nor increases the
severity of pre-existing nonconformities with the General Plan, Zoning and Building ordinances.
Providing compliance with this subsection, the approval shall not be conditioned on correction
or preexisting non-conformities with the General Plan, Zoning and Building ordinances.

Staff Analysis
1. Complete Application

The applicant has submitted the required application materials including the map/plot plan
illustrating the proposed lot line adjustment, copies of the current deeds, creation documents
and copies of a Preliminary Title Report (PTR) for each of the parcels.

2. Subdivision Map Act Compliance

The parcels were created in compliance with State and local regulations. Assessor parcel 205-
111-043 was created by merger in 2011, Document No. 2011-7703-5, Recorded April 8, 2011.
Assessor parcel 205-111-040 was also created by merger in 2011, Document No. 211-17116-3,
Recorded on August 15, 2011. Assessor parcel 205-111-041 was created by deed in 1955,
Document No. 11441, Recorded in Book 349, Page 443 of Official Records. Assessor parcel 205-
111-020 was actually created in 1953 as a remainder, Document No. 11707, Book 264, Page 71

Double “S”— Wendt Lot Line Adjustment February 2014
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of Official Records. The parcel (APN 205-111-020) was then conveyed in 1955, Document No.
10357, Book 346, Page 559 of Official Records. The Caltrans give back parcel, a long, narrow
sliver adjacent to Highway 101 was created when Highway 101 was built/expanded in the
1960's. The parcel at its widest point is approximately 35 feet. Caltrans conveyed the unused
portion of the original parcel back to Eel River Sawmills in 1990, Document No. 1990-15324-4 of
Official Records. Pursuant to Section 66428 of the Government Code {(Map Act) conveyances to
and from governmental agencies is exempt from the Map Act.

Although five parcels are included in the application, the Caltrans parcel will actually be merged
with the adjacent parcels, resulting in four parcels. As such, the proposed lot line adjustment is
consistent with the Map Act and local regulations.

3. General Plan, Zoning and Building Ordinance Consistency

The parcels are planned and zoned Industrial Commercial (IC). The purpose of the Industrial
Commercial zone is to provide for industrial and commercial uses. A copy of the Industrial
Commercial development standards is included as Attachment 1. The Industrial Commercial
designation requires a minimum parcel size of 20,000 square feet. The resulting parcels will be
3.04,1.01, 1.01 and 2.56 acres respectively, meeting the minimum parcel size requirement.

Again, the parcels are vacant and any future development must meet the City’s development
standards, including setbacks, lot coverage, building height and the provision of water and
sewer facilities. Currently there are no public services available to the parcels. Prior to the
issuance of any Building Permits, the owners will be required to demonstrate site suitability (i.e.
septic and water). Approval of the Lot line Adjustment does not guarantee that the parcels are
suitable for development in accordance with existing and future regulations.

Based on comments from referral agencies, information submitted by the applicant and the
recommended conditions of approval, the evidence supports the finding that the proposed lot
line adjustment is in conformance with all applicable policies of the Zoning Regulations, General
Plan and Building Regulations.

4. California Environmental Quality Act (CEQA)

Based on the proposed project, staff has determined that the project is Statutorily Exempt
pursuant to Class 5, Section 15305 of the CEQA Guidelines, Title 14, Chapter 3 of the California
Code of Regulations. This exemption applies to lot lines adjustment with an average slope of
less than 20% and does not result in any changes in land use or density.

Attachments:

Attachment 1: Industrial Commercial Development Standards
Attachment 2: Conditions of Approval

Attachment 3: Resolution No. PC -079-2014

____————————————_'—_—.——__——_—__——_—_-_——_
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Chapter 17 Rio Dell Municipal Code

17.20.110 Industrial Commercial or IC zone.
The purpose of the industrial commercial zone is to provide for industrial and commercial uses.
(1) Principal Permitted Uses.

(a) Industrial uses as described in the industrial land use designation and compatible
commercial uses described in the community commercial land use designation;

(b) Public facility needs such as a wastewater treatment plant;
(c) Motor vehicle repair, maintenance and fueling; and

(d) Telecommunications facilities and manufacturing.

(2) Uses Permitted with a Use Permit.

(a) Lodging; and

(b) Child care.

(3) Other Regulations. See Table 17.20.110 for development standards for the IC zone.

Table 17.20.110 Development Standards in the
Industrial Commercial or IC Zone

Site Development Standard Zone Requirement
Minimum Lot Area 20,000 square feet
Maximum Ground Coverage: Not applicable
Floor Area Ratio (FAR): Proportion of lot area: 1.5 on
20% and 0.35 on 80%
Minimum Lot Width: Not applicable
Minimum Open Space 10%
Minimum Yard
Front: 10 feet
Rear: 0 unless abutting residential, in

which case 10 feet

Side: 0 unless abutting residential, in
which case 10 feet.

Maximum Building Height: 4 stories or 65 feet

[Ord. 276 § 1, 2011; Ord. 256 § 1 (Att. B), 2008; Ord. 252 § 4.11, 2004.]

e e e e e e
.y
Rio Dell Zoning Regulations

ATTACHMENT 1
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Double “S” — Wendt Lot Line Adjustment and Merger
APN No’s. 205-111-020, 040, 041 & 043;; Case No's. LLA 14-01; NOM 14-01

Conditions of Approval

Approval of the Lot Line Adjustment is conditioned upon the following terms and
requirements:

1. The instruments of record as approved by the Planning Department shall be recorded and
the lot line adjustment shall be completed within thirty-six (36) months of approval of the lot
line adjustment.

Prior to expiration, the applicant or property owner may request extension of the filing
deadline by submitting a written extension request and a filing fee as set by resolution of the
City Council.

The Planning Director may grant a maximum of three years extension of the filing deadline if
the Planning Director finds that the conditions under which the tentative approval was issued
have not significantly changed.

2. A Notice of Lot Line Adjustment shall be recorded for the resulting parcels. The following
information must be submitted to the Planning Department for review prior to recordation:

(a) A copy of the deeds to be recorded for the adjusted parcels; provided however, that
when the parcels being adjusted are held in common ownership, no new deeds shall be
required for the preparation of the Notice of Lot Line Adjustment.

(b) A Lot Book Guarantee or Preliminary Title Report current within 6 months or other
evidence satisfactory to the Planning Department regarding ownership of parcels.

(c) Completed "Notice of Lot Line Adjustment and Certificate of Subdivision Compliance"
forms (these are available from the Planning Department).

3. When the parcels being adjusted are not held in common ownership, copies of the executed
deeds (signed but not recorded) must be submitted for review and approval to the Planning
Department.

4. Pursuant to Section 8762 of the Business and Professions Code a Record of Survey
monumenting the corners of the new property line(s) may be required. The City Engineer shall
not require the Record of Survey if in his opinion any one of the following findings can be made:

(a) The new boundary line(s) are already adequately monumented of record.

Double “S” - Wendt Lot Line Adjustment February 2014

ATTACHMENT 2



(b) The new boundary line(s) can be accurately described from Government Subdivision
Sections or aliquot parts thereof.

(c) The new boundary line(s) can be accurately described and located from existing
monuments of record.

(d) The new boundary is based upon physical features (i.e. roads, creeks, etc.) which
themselves monument the line.

5. The applicants shall provide documentation form the County of Humboldt Tax Collector that
all property taxes for the parcels involved in the lot line adjustment have been paid in full if
payable, or secured if not payable to the satisfaction of the County Tax Collector’s Office, and
all special assessments on the parcels must be paid or reapportioned to the satisfaction of the
affected assessment district. Please contact the Tax Collector’s Office approximately three to
four weeks prior to submitting the required conditions of approval.

Informational Note:

1. Approval of the Lot line Adjustment does not guarantee that the parcels are suitable for
development in accordance with existing and future regulations.

2. The owner’s of APN’s 205-111-041 (Double “S” Investment) and 205 -111-040 (Wendt
Construction) are responsible to maintain the on-site drainage ditches and culverts.

Double “S”"— Wendt Lot Line Adjustment February 2014
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RESOLUTION NO. PC 079 — 2014
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RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF RIO DELL
APPROVING THE DOUBLE “S” — WENDT LOT LINE ADJUSTMENT

WHEREAS the applicant is proposing a lot line adjustment between four vacant parcels and the
merger of a Caltrans “give-back” parcel to the adjacent four parcels; and

WHEREAS the parcels are located at the Eel River Industrial Park; and

WHEREAS the proposed lot line adjustment and merger will result in four parcels of 3.04, 1.01,
1.01 and 2.56 acres

WHEREAS the applicant has submitted evidence in support of making the required findings and

WHEREAS the City has reviewed the submitted application and evidence and has referred the
project to various agencies for review, comments and recommendations; and

WHEREAS the reviewing agencies have recommended approval or conditional approval; and

WHEREAS staff has determined that the project is Statutorily Exempt pursuant to Section
15305 of the CEQA Guidelines, Title 14, Chapter 3 of the California Code of Regulations; and

WHEREAS pursuant to Section 15305 of the CEQA Guidelines this exemption applies to lot line

adjustments with an average slope of less than 20% and does not result in any changes in land
use or density.

NOW, THEREFORE, BE IT RESOLVED the City finds that based on evidence on file and presented

in the staff report that the proposed lot line adjustment complies with all of the following
required findings:

1. That the proposed lot line adjustment is consistent with the City’s General
Plan; and

m
=== = e e
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2. That the proposed lot line adjustment complies with the requirements and
standards of the City’s zoning regulations; and

3. That the proposed lot line adjustment complies with the requirements and
standards of the City’s Building Regulations; and

4. That the proposed lot line adjustment Statutorily Exempt pursuant to Section
15305 of the CEQA Guidelines, Title 14, Chapter 3 of the California Code of
Regulations.

BE IT FURTHER RESOLVED that the Planning Commission of the City of Rio Dell approves the
project subject to the recommended conditions of approval.

APPROVED AND ADOPTED by the Planning Commission of the City of Rio Dell at their meeting
of March 27, 2014 by the following vote:

I HEREBY CERTIFY that the forgoing Resolution was PASSED and ADOPTED at a regular meeting
of the Planning Commission of the City of Rio Dell on March 27, 2014 by the following vote:

AYES:
NOES:
ABSENT:
ABSTAIN:

Gary Chapman, Chairperson
ATTEST:

l, Karen Dunham, City Clerk for the City of Rio Dell, State of California, hereby certify the above
and foregoing to be a full, true and correct copy of Resolution No. PC 079-2014 adopted by the
Planning Commission of the City of Rio Dell on February 26, 2014.

Karen Dunham, City Clerk, City of Rio Dell

%
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675 Wildwood Avenue
Rio Dell, CA 95562

(707) 764-3532
For Meeting of: March 27, 2014

To: Planning Commission

From: Kevin Caldwell, Community Development Directo@

Through: Jim Stretch, anager

Date: March 18, 2014

Subject: An application for a Lot Line Adjustment between 2 parcels of about 5,000 square feet
and about 35,000 square feet. The lot line adjustment will adjust about 19,000 square
feet from APN 053-141-044 to APN 053-141-029, resulting in two parcels of about
24,000 square feet and 16,000 square feet. Case No. LLA 14-02

Recommendation:

That the Plann

ing Commission:

1. Receive staff’s report regarding the proposed lot line adjustment;

2. Open the public hearing, receive public input, close the public hearing and deliberate;

3. Find that the proposed lot line adjustment is consistent with the Rio Dell General Plan,
Zoning and Building regulations and is Categorically Exempt pursuant to Section 15305

of the CEQA Guidelines, Title 14, Chapter 3 of the California Code of Regulations

4, Adopt Resolution No. PC 081-2014 approving the proposed lot line adjustment.

Summary

A lot line adjustment between 2 parcels of about 5,000 square feet and about 35,000 square

feet. The lot i

ne adjustment will adjust about 19,000 square feet from APN 053-141-044 to

APN 053-141-029, resulting in two parcels of about 24,000 square feet and 16,000 square feet.

Marks Lot Line Adjustment March 2014
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Based on the proposed project, staff has determined that the project is Statutorily Exempt
pursuant to Class 5, Section 15305 of the CEQA Guidelines, Title 14, Chapter 3 of the California
Code of Regulations. This exemption applies to lot line adjustments with an average slope of
less than 20% and does not result in any changes in land use or density.

The applicant has submitted evidence in support of making the required findings. Lot line
adjustments shall be approved if the required findings can be made. Therefore staff
recommends that the Planning Commission approve the project as conditioned.

Required Findings
Section 16.35.030 Rio Dell Municipal Code (RDMC).

A lot line adjustment shall be approved or conditionally approved when there is compliance
with all of the following approval criteria:

(1) The application is found to be complete; and

(2) Either (a) the parcels to be adjusted are found to be in compliance with the Subdivision
Map Act and local subdivision regulations, or (b) a Conditional Certificate of Subdivision
Compliance for the parcel or parcels has been issued for recordation prior to or concurrent with
the lot line adjustment; and

(3) The proposed lot line adjustment neither causes non-conformance nor increases the
severity of pre-existing nonconformities with the General Plan, Zoning and Building ordinances.
Providing compliance with this subsection, the approval shall not be conditioned on correction
or preexisting non-conformities with the General Plan, Zoning and Building ordinances.

Staff Analysis
1. Complete Application

The applicant has submitted the required application materials including the map/plot plan
illustrating the proposed lot line adjustment, copies of the current deeds, creation documents
and copies of a Preliminary Title Report (PTR) for each of the parcels.

2. Subdivision Map Act Compliance

The parcels were created in compliance with State and local regulations. Assessor parcel 053-
141-029 was created by deed on March 30, 1948, Zermia Scatina to Wildwood Fire Protection
District, recorded in Book 52, Page 466 of Official Records. Assessor parcel 053-141-044 was
created by Parcel Map, Parcel 2 of Parcel Map 1768 of Parcel Maps, recorded in Book 15, Page
101 in the Office of the County Recorder.

%
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3. General Plan, Zoning and Building Ordinance Consistency

The parcels are planned and zoned Urban Residential (UR). The purpose of the Urban
Residential zone is to provide neighborhood residential areas with varying densities for single
family dwellings. A copy of the Urban Residential development standards is included as
Attachment 2. The Urban Residential designation requires a minimum parce! size of 6,000
square feet. The resulting parcels will be about 24,000 square feet and 16,000 square feet
respectively, meeting the minimum parcel size requirement.

The proposed lot line adjustment does not result in any nonconformity in regards to setbacks or
lot coverage. Currently the water meter for APN 053-141-044 is actually on APN 053-141-029.
The applicants will need to create an easement across APN 053-141-029 for the benefit of APN
053-141-044. The project has been conditioned accordingly.

Based on comments from referral agencies, information submitted by the applicant and the
recommended conditions of approval, the evidence supports the finding that the proposed lot
line adjustment is in conformance with all applicable policies of the Zoning Regulations, General
Plan and Building Regulations.

4. California Environmental Quality Act (CEQA)

Based on the proposed project, staff has determined that the project is Statutorily Exempt
pursuant to Class 5, Section 15305 of the CEQA Guidelines, Title 14, Chapter 3 of the California
Code of Regulations. This exemption applies to lot lines adjustment with an average slope of
less than 20% and does not result in any changes in land use or density.

Attachments:

Attachment 1: Maps

Attachment 2: Urban Residential Development Standards
Attachment 3: Conditions of Approval

Attachment 4:Resolution No. PC -081-2014

Marks Lot Line Adjustment March 2014

22



EXISTING PROPERTY LINE —

\

PROPOSED ADDITION TQ ——
_— 80 MONUMENT e
................. r—tmv a ......

|

|
|

5

SHED| @ ‘

e

.l.rw_ﬂ.v ...Oﬁ & L

BF Ce.erTo

S5. 14129 A e

- :‘ | <eY
70 MONUMENT

..4 8 j SB. 141.094 4
7
p \Ir
/

<EY
80 MONUMENT _
.
| 10 =

| - s |
WATED- | — 1
e R L

————— 10}

~
o~

23

\
-ALL DIMENSIONS ARE FOR REFERENCE ONLY
-ALL DIMENSIONS ARE IN FEET

-SCALE 1:30

DIRECTIONS TO SITE
WILDWOOD AVE. TO MONUMENT RD

Ao crar

J\. i Moz s
764 - 3130

M ar=cw 20 14
]

N

N

CeoeMmEL

PeE ElzemeT
e 23 Pri_

ATTACHMENT 1

CE7 sivemwne” MONUMENT RD

® HYDRANT WITHIN 50'
OF STRUCTURE



24

05314107 N 44450 A 2
o | %&)P 053 ../f Om%%fmu)) .
2 N &> % 9
o &8 7}0 & £ Sy
0 s o > Alg %, &> -
2 5 & N 2 05315122 2 " z,
& 5 % 5 a8
ﬂ/ il e
- _ N, ?\.ﬁv
e 05314120 ..,/ zozo o%z
D508 =2 N & RE
Az o i o o
e | 05214147 9113 @&w a@v /, aozo N2
3 % & \ S 3
< . ./Jm\ Y N =
o L0 0 &27 s NS &2@) o
& 3 05314140 5314138 % . ,,y,% ozwze N & 8
] 3 N & f./. 7@7)&
o
. &
[ 3 N\,
(o) S \ o)
e © A | z./. I@ff
9 = A / 00@
To] 2y N
o ™ )?2 N, A
o O
| 3 05314149 o / @h
| = 05314144 3 _ S
o 9 o AD /f
o t o &)F /J
< & o ® \
2 2 5 |
o 05314145 2
MONUMENT RD /f
J; -
05317201 05317202 05317218 05317209 05317304 /ﬂ

APN’s 053-141-029: 80 Monument Road

Marks Lot Line Adjustment
APN 053-141-044: 70 Monument Road



OR'S PARCEL MAP

\P WAS PREPARED FOR
MEMNT PURPOSES ONLY
LMY 1S ASSUMED FOR

{URACY OF THE DATA SHOWN.

OR'S PARCELS MAY NOT
Y WITH LOCAL LOT~SPLIT
ILDING SITE ORDINANCES.

CEDAR (1ST AVE) ST .
. S 559 N\
40 @ —.m.mﬂ N
-9 AN
@ [ m® m.._ .m.u&w N
n |2 1 o _® \
A\
s5__ |z \
g :.B_. @ 0y o\ 4
70" j8Ac 1P A Z,
fin @ 2 ¥ 2 J/._ % AN// «0
N 29 usm @4.@9 r w//\VO
NETZ3W .&mw b @\ \ D
R 3 B\ AN
R ON G @NW. & 2 /w/ an
BIRCH ST . .« ® N
2 3 .rv‘
£ -V.A\ J.} @ 7
2 & .
R 5 @ = @ .e;m .m..@ ;‘n&r.../) b,
d 2 o <
3 /0/ S 4
s ® 49;.“9 * m_uwn &3 P
bl /ﬁu u 4‘7
W.w.l s D ;mr.v v...ﬂ, :»@m
- 4 2 e
: 5 oy oew@ : ¥
.ruu s @ wao
@i s 4D @
P
: /ro% % OTAct J)
— MM» — e —1 ® ..F!. rV)J.E/ 2.
ASH sT z..'.m'om = @ .W— @ ®.
® a2 o\F,
ﬂ.._.mx, 8 45, .8
7157 P
10 ® 160 NBT-23W
CIN— 2 @ g @ nwly,
= us's J
" 118.7 i
12 e o
<C WI lllll ) M
nw 13 e
4 o
Oem\a.\ n i |
& ORI
)

L

3187

589°35TE \ VONUMENT *A°

_/ud.z SEC 6 T1IN, R1E

|

STO4E  101.03

H.B.& M.

RM, Bk 11 of MAPS, Pg 74
"SEQUOIA ADDN TO RIO DELL®

LS, Bk 9 of surveys, Pg 50

LS, Bk 10 of surveys, Pgs 8-9
PM1483 of PM Bk 13, Pg 31
PM1768 of PM Bk 15, Pg 101
PM3376 of PM Bk 32, Pgs 90-91
PM3396 of PM Bk 32, Pgs 131-132
RS, Bk 64 of surveys, Pg 148

@)

\_Ew. NORTH AND
20663 EAST OF S1/4 COR SECE

NOTE - Assessor’s Block Numbers Shown in Ellipses
Assessor's Porcel Numbers Shown in Circles.

Assessor’'s Map Bk. 53, Pg.14
County of Humboldt, CA.

P1. 599.08' EAST OF MON. A OF

P.M. SCHMOOKE SURVEY

9 A\ N
I AP
b BN N
ooy __mwﬁ.& NG
>
RD
|
— | E——
25 50 100°

25



Citr OF
i
DeD)

The purpose of the urban residential or UR zone is to provide neighborhood residential areas
with varying densities for single-family dwellings. The following regulations shall apply in all
urban residential or UR zones:

17.20.030 Urban Residential or UR zone.

(1) Principal Permitted Uses.

(a) Detached single-family dwellings.

(2) Uses Permitted with a Use Permit.

(a) Attached dwellings with a minimum lot size of 4,000 square feet;

(b) Rooming and boarding of not more than two persons not employed on the premises:;
(c) Public and private non-commercial recreation facilities;

(d) Schools, churches, civic and cultural uses including City offices and day care centers.

(3) Other Regulations. See Table 17.20.030 for development standards for the urban residential
(UR) zone.

Table 17.20.030

Development Standards for the Urban
Residential or UR Zone

Site Development Standard Zone Requirement
Minimum Lot Area: 6,000 square feet
Maximum Ground Coverage: 50%

Minimum Lot Width: 60 feet
Minimum Yard

Front: 20 feet
Rear: 10 feet
Side: 5 feet
Maximum Building Height: 35 feet

[Ord. 252 § 4.03, 2004 & Ord. 280 §17.20.030(2)(a), 2012

Section 17.20.030 RDMC UrBar

ATTACHMENT 2
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Marks Lot Line Adjustment
APN No’s. 053-141-029 & 053-141-044; Case No. LLA 14-02

Conditions of Approval

Approval of the Lot Line Adjustment is conditioned upon the following terms and
requirements:

1. The instruments of record as approved by the Planning Department shall be recorded and
the lot line adjustment shall be completed within thirty-six (36) months of approval of the lot
line adjustment.

Prior to expiration, the applicant or property owner may request extension of the filing
deadline by submitting a written extension request and a filing fee as set by resolution of the
City Council.

The Planning Director may grant a maximum of three years extension of the filing deadline if
the Planning Director finds that the conditions under which the tentative approval was issued
have not significantly changed.

2. A Notice of Lot Line Adjustment shall be recorded for the resulting parcels. The following
information must be submitted to the Planning Department for review prior to recordation:

(a) A copy of the deeds to be recorded for the adjusted parcels; provided however, that
when the parcels being adjusted are held in common ownership, no new deeds shall be
required for the preparation of the Notice of Lot Line Adjustment.

(b) A Lot Book Guarantee or Preliminary Title Report current within 6 months or other
evidence satisfactory to the Planning Department regarding ownership of parcels.

(c) Completed "Notice of Lot Line Adjustment and Certificate of Subdivision Compliance"
forms (these are available from the Planning Department).

3. When the parcels being adjusted are not held in common ownership, copies of the executed
deeds (signed but not recorded) must be submitted for review and approval to the Planning
Department.

4. Pursuant to Section 8762 of the Business and Professions Code a Record of Survey
monumenting the corners of the new property line(s) may be required. The City Engineer shall
not require the Record of Survey if in his opinion any one of the following findings can be made:

(a) The new boundary line(s) are already adequately monumented of record.

Marks Lot Line Adjustment March 2014
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(b) The new boundary line(s) can be accurately described from Government Subdivision
Sections or aliquot parts thereof.

(c) The new boundary line(s) can be accurately described and located from existing
monuments of record.

(d) The new boundary is based upon physical features (i.e. roads, creeks, etc.) which
themselves monument the line.

5. The applicants shall provide documentation form the County of Humboldt Tax Collector that
all property taxes for the parcels involved in the lot line adjustment have been paid in full if
payable, or secured if not payable to the satisfaction of the County Tax Collector’s Office, and
all special assessments on the parcels must be paid or reapportioned to the satisfaction of the
affected assessment district. Please contact the Tax Collector’s Office approximately three to
four weeks prior to submitting the required conditions of approval.

6. The applicants shall either (1) grant a utility (water) easement across the southeast corner of
APN 053-141-029 in favor of APN 053-141-044; or (2) relocate the water meter and
transmission line from APN 053-141-029 to APN 053-141-044. The width of the easement shall
be approved by the Department of Public Works.

7. The applicant shall pay the application processing fees within 30 days of billing.
Informational Note:

1. Approval of the Lot line Adjustment does not guarantee that the parcels are suitable for
development in accordance with existing and future regulations.

Marks Lot Line Adjustment March 2014

28



RESOLUTION NO. PC 081 — 2014

CAatpoeaa

RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF RIO DELL
APPROVING THE MARKS LOT LINE ADJUSTMENT

WHEREAS the applicant is proposing a lot line adjustment between 2 parcels of about 5,000
square feet and about 35,000 square feet; and

WHEREAS The lot line adjustment will adjust about 19,000 square feet from APN 053-141-044

to APN 053-141-029, resulting in two parcels of about 24,000 square feet and 16,000 square
feet; and

WHEREAS the applicant has submitted evidence in support of making the required findings and

WHEREAS the City has reviewed the submitted application and evidence and has referred the
project to various agencies for review, comments and recommendations; and

WHEREAS the reviewing agencies have recommended approval or conditional approval; and

WHEREAS staff has determined that the project is Statutorily Exempt pursuant to Section
15305 of the CEQA Guidelines, Title 14, Chapter 3 of the California Code of Regulations; and

WHEREAS pursuant to Section 15305 of the CEQA Guidelines this exemption applies to lot line

adjustments with an average slope of less than 20% and does not result in any changes in land
use or density.

NOW, THEREFORE, BE IT RESOLVED the City finds that based on evidence on file and presented
in the staff report that the proposed lot line adjustment complies with all of the following
required findings:

1. That the proposed lot line adjustment is consistent with the City’s General
Plan; and

2. That the proposed lot line adjustment complies with the requirements and

Marks Lot Line Adjustment March 2014
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standards of the City’s zoning regulations; and

3. That the proposed lot line adjustment complies with the requirements and
standards of the City’s Building Regulations; and

4. That the proposed lot line adjustment Statutorily Exempt pursuant to Section
15305 of the CEQA Guidelines, Title 14, Chapter 3 of the California Code of
Regulations.

BE IT FURTHER RESOLVED that the Planning Commission of the City of Rio Dell approves the
project subject to the recommended conditions of approval.

APPROVED AND ADOPTED by the Planning Commission of the City of Rio Dell at their meeting
of March 27, 2014 by the following vote:

I HEREBY CERTIFY that the forgoing Resolution was PASSED and ADOPTED at a regular meeting
of the Planning Commission of the City of Rio Dell on March 27, 2014 by the following vote:

AYES:
NOES:
ABSENT:
ABSTAIN:

Gary Chapman, Chairperson

ATTEST:

|, Karen Dunham, City Clerk for the City of Rio Dell, State of California, hereby certify the above
and foregoing to be a full, true and correct copy of Resolution No. PC 081-2014 adopted by the
Planning Commission of the City of Rio Dell on March 27, 2014.

Karen Dunham, City Clerk, City of Rio Dell

e e
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675 Wildwood Avenue
Rio Dell, CA 95562
(707) 764-3532

To:

For Meeting of: March 27, 2014

Planning Commission

From: Kevin Caldwell, Community Development Director@

Through: Jim Stretch, City Manager

Date: March 18, 2014

Subject: Modification of the Dollar General Design Review Conditional Use Permit
File No. 053-151-001; Case No. DR-CUP 13-01M

Recommendation:

That the Planning Commission:

1. Receive staff’s report regarding the proposed Conditional Use Permit;
2. Open the public hearing, receive public input, close the public hearing and deliberate;
3. Assuming that public testimony is substantially in support of the modification, find that:

Zoning Consistency

® The proposed project is consistent with the applicable Zoning regulations and
complies with the applicable "Guiding Principles and Design Concepts" in Section
17.250.050(5) Rio Dell Municipal Code (RDMC); and

® The proposed architecture, site design, and landscape are suitable for the purposes
of the building and the site and will enhance the character of the neighborhood and
community; and

® The architecture, including the character, scale and quality of the design, relationship
with the site and other buildings, building materials, screening of exterior

Dollar General Design Eevie,w PC Modification March 24, 2014 '
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appurtenances, exterior lighting and signing and similar elements establishes a clear
design concept and is compatible with the character of existing or anticipated buildings
on adjoining and nearby properties; and

® The proposed project will not create conflicts with vehicular, bicycle, or pedestrian
transportation modes of circulation; and

General Plan Consistency
® The proposed project is consistent with the General Plan
California Environmental Quality Act

® The Design Review Conditional Use Permit has been processed in accordance with
the applicable provisions of the California Government Code and the California
Environmental Quality Act (CEQA);

4, Adopt Resolution No. PC 082-2014 approving the modification of the Design Review
Conditional Use Permit subject to the originally adopted Conditions of Approval and
continuing the use and pattern of the Nichiha products on the back wall.

Background/Summary

At your meeting of September 25, 2013 your Commission approved the required Design Review
Conditional Use Permit for the 9,100 square foot Dollar General store located at the
intersection of Wildwood Avenue and Davis Street on property known as 44 Davis Street.

The Building Permit was recently issued and preliminary site work has begun. However, it was
quickly determined that ground water levels were higher than expected. Soil borings were
conducted on May 29, 2013. At that time ground water levels were between ten (10) and
fourteen (14) feet. Last month when site work commenced it was discovered that ground
water levels were closer to four (4) feet.

The approved original design utilized smooth and split-faced concrete masonry units (CMU’s)
walls to create texture and relief. The back wall of the building was allowed to be metal siding.
The use of fully-grouted, reinforced CMU’s due to the soil conditions will require massive,
extremely expensive footings and a waffle slab foundation. The total weight of the fully-
grouted reinforced CMU'’s for the building is 365,757.5 pounds. According to the Geotechnical
Engineers, the weight of the CMU’s and the foundation system will result in significant
settlement within the first year. This anticipated settlement will result in an unacceptable gap

between the building and the adjacent site work, causing accessibility to the building to be non-
compliant.

Because of the soil conditions and the weight of the CMU walls, the applicant is requesting that
they be allowed to modify the building design by utilizing Nichiha fiber-cement panels in place
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of the CMU walls. The CMU walls are approximately 14 times heavier than the Nichiha fiber-
cement panels. The applicant is requesting to use a combination of Nichiha's SandStone II (two
colors) and Architectural Block to maintain the appearance of the split face and precision block
exterior previously approved. Attachment 1 includes proposed building elevations. Also
included in your packet is a brochure from the Nichiha Company identifying their various
products, including the SandStone Il (two colors) and Architectural Block.

Although staff would prefer the use of the originally approved CMU walls, staff understands
the constraints of the building site. As such staff is recommending that the Planning
Commission approve the applicants’ request subject to continuing the use and pattern of the
Nichiha products on the back wall. Staff has discussed this recommendation with the applicant
and they are agreeable. The project has been condition accordingly.

It should be noted that staff did administratively approve the applicant’s request to substitute
a six (6) foot board on board fence enclosure around the mechanical equipment located at the
back of the building in place of the originally approved concrete block wall. The reason that
staff approved the applicant’s request as that it was brought to staff’s attention that the wood
fence would actually attenuate noise better that the concrete block wall enclosure. Staff felt
that this was an insignificant change not requiring a modification application to the Planning
Commission. However, if the Commission desires, you may condition the project to require
the originally approved concrete block wall.

At the time the original approval was granted, a six (6) foot board fence existed along the
north property line. For some reason, the previous owner prior conveying the property to the
current owner removed a portion of the fence. Staff is recommending that the entire fence be
replaced to match the required fence along the east side of the parcel. The project has been
condition accordingly.

AS mentioned above, there are no proposed changes to the site plan. Therefore, the original
analysis and required findings remain unchanged.

Required Findings/Staff Analysis
Section 17.35.030 Rio Dell Municipal Code (RDMC) Conditional Use Permits.
1. Zoning Consistency

(a) The proposed use is allowed within the applicable zoning district and complies with all other
applicable provisions of this title and all other City ordinances;

Land Use: The property is zoned Community Commercial (CC). Retail uses are principally
permitted uses in the Community Commercial zone.

Parking: Section 17.30.180 of the Rio Dell Municipal Code (RDMC) identifies Parking and
Loading requirements, including the required number of spaces, landscaping, lighting, surface
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requirements, striping, wheel stops, number of spaces, handicap spaces, bicycle and motorcycle
parking and loading spaces.

Based on the size of the proposed building, 9,100 square feet, Section 17.30.180(17)(a) of the
RDMC requires one parking space for every 250 square feet of gross floor area. Based on the
size of the proposed building, the applicant is required to provide 36.4 parking spaces. The site
identifies 37 parking spaces.

Based on the City’s handicap parking requirements, 2 of the required 37 spaces must be
handicap accessible, permanently signed and the spaces painted with the international symbol
of accessibility. The submitted site plan identifies the required handicap parking spaces.

The applicant is also required to provide bicycle and motorcycle parking. Section 17.30.180(19)
of the RDMC identifies the bicycle parking requirements. The number of required bicycle
spaces required is based on the number of required parking spaces. As such, the applicant is
required to provide 5 bicycle parking spaces or racks. Although the site plan identifies an area
for bicycle parking, it does not identify the number of spaces or racks. Staff has conditioned the
project to require 5 bicycle parking spaces or racks. Please see Exhibit A. Based on the City
motorcycle parking requirements, the applicant is required to provide 2 parking spaces with a
minimum dimension of 4 feet wide by 7 feet long. The submitted site plan identifies the
required motorcycle parking spaces.

Section 17.30.180(7)(a) of the RDMC requires all parking spaces, access drives and maneuvering
areas to be improved with and permanently maintained with an all weather durable asphalt,
concrete of comparable surface as required by the Director of Public Works. The submitted site
plan indicates that the access drive and maneuvering area will be improved with heavy duty
pavement and the parking areas with typical asphalt. Staff has included as an operational
condition that the paving be permanently maintained in good condition. Please see Exhibit A.
Section 17.30.180(8) of the RDMC requires that the parking spaces be clearly delineated with
white 4 inch wide lines and that the stripping be continuously maintained in a clear and visible
manner. The project has been conditioned accordingly. Please refer to Exhibit A.

Section 17.30.180(9) of the RDMC requires concrete curbing at least 6 inches in height and 6
inches wide around the perimeter of the parking and landscaped areas. The submitted site
indicates compliance with this provision. Curbs are allowed as wheel stops, provided that when
adjacent to walkways, a minimum walkway width of 4 feet remains for safe and convenient
pedestrian use. The proposed walkway in the front of the store is 9 feet wide. Assuming a two
foot vehicle overhang, the walkway meets the 4 foot minimum unobstructed width.

Sections 17.30.180(12), (13) and (14) of the RDMC identifies parking area landscape
requirements. Landscaping has to be provided throughout the parking lot as a combination of
ground cover, shrubs and trees. The landscaping plan does incorporate the use of ground cover
including sod, shrubs and trees.
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Section 17.30.180(12)(a)(iii) of the RDMC encourages on-site stormwater detention/retention,
pollutant cleansing and groundwater recharge. In addition, it is a City policy that there is no net
increase in stormwater runoff during a 25 year storm event as a result of a project. The
submitted drainage information and design, including a detention/retention basin, is based on
a 10 year event and does result in a slight increase in stormwater runoff. Staff has discussed
the 25 year event and no net increase criteria, including the use of bio-swales (grassy-swales)
with the applicant and agent and they will amend the drainage/hydraulics plan accordingly.
Bio-swales are used to reduce sediment and pollutants form stormwater runoff. The
incorporation of detention/retention facilities and bio swales is consistent with the City’s Open
Space and Conservation Element, Policies CO 5.2-7 and CO 5.6-2. The project has been
conditioned accordingly. Please refer to Exhibit A.

Section 17.30.180(13) of the RDMC requires that parking areas be screened from streets and
adjoining properties and contains the following perimeter parking landscaping requirements:

(i) A proposed parking area adjacent to a public street shall be designed with a landscaped
planting strip between the street right-of-way and parking area with a minimum depth of 6 feet.

The proposed landscaping plan does provide the required 6 foot minimum width along both
Wildwood Avenue and Davis Street.

(i) Landscaping within the planting strip shall be designed and maintained to screen cars from
view from the street to a minimum height of 18 inches, but shall not exceed any applicable
height limit for landscaping within a setback.

The landscaping plan does propose the use of “rock rose” at the driveway entrance and at the
west end of the parking area. The applicant will be required to provide additional landscaping,
possibly “rock rose” along both Wildwood Avenue and Davis Street in order to comply with this
provision. The project has been conditioned accordingly. Please see Exhibit A.

(iii) Screening materials may include a combination of plant materials, earth berms, solid
decorative masonry walls, raised planters, or other screening devices that are determined by the
review authority to meet the intent of this requirement.

The applicant is proposing shrubs and trees to provide the required screening. As indicated
above, the applicant will be required to provide additional plantings along Wildwood Avenue
and Davis Street to help screen the view of cars in the parking lot from the streets.

(iv) Trees that reach a mature height of at least 20 feet shall be provided within the planting
strip in addition to trees within the parking lot interior required by Subsection (a)(v). Trees types
shall have root systems that will not extend beyond the planting area.

The applicant is proposing 7 strawberry trees along the perimeter of the parcel. Strawberry
trees reach a height of about 40 feet and are about 30 feet across at maturity. The proposed
trees on the east side of the parcel appear to be located on top of the existing sewer lateral and
close to the existing storm drain. Staff will request verification from the Landscape Architect
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that the root system of the proposed strawberry tress do not extend beyond the boundaries of
the planting area and that they will not affect the sewer and storm drain laterals. The project
has been conditioned accordingly. Please see Exhibit A.

(v) Plant materials, signs, or structures within a traffic safety sight area of a driveway shall
comply with Section 17.30.090(1) (Corner Lots - Sight Distance).

The proposed landscaping plan, including the proposed pylon sign location, appears to be
consistent with the City’s visibility regulations. However, staff has conditioned the project to
ensure that the required sight distances are maintained. Please see Exhibit A.

Section 17.30.180(14) of the RDMC requires that 10% of the gross area of the parking lot be
landscaped. The parking lot is approximately 16,000 square feet. Accordingly, 1,600 square
feet of landscaping within or adjacent to the parking area is required. The amount of proposed
landscaping easily exceeds the required 1,600 feet. In addition pursuant to Section
17.30.180(14)(a) of the RDMC, trees that reach a minimum height of twenty (20) feet are
required within or adjacent to the parking lot at a minimum ration of one (1) tree for every five
(5) parking spaces. Asindicated above, the applicant is proposing 7 strawberry trees along the
perimeter of the parcel, including 5 trees adjacent to the parking area. In order to meet the intent of
the applicable provision, staff has conditioned the project to require 2 additional trees adjacent to the
parking area. The project has been conditioned accordingly. Please see Exhibit A.

Outdoor lighting fixtures are limited to a maximum height of fifteen (15) feet and the fixtures
must be directed downward and away from adjoin properties and public rights-of-way, so that
no on-site lighting directly illuminates adjacent properties. The applicant is proposing 3 free
standing light fixtures 15 feet in height around the perimeter of the parking lot and 11 light
fixtures attached to the building. The lighting/photometric plan indicates that the proposed
lighting will not directly illuminate adjacent properties.

Section 17.30.180(21) of the RDMC identifies the number of required loading spaces.
Commercial and office uses are required to provide 1 loading space for 15,000 to 100,000
square feet of gross floor area. The gross area of the proposed building is 9,100 square feet.
Therefore a loading space is not required. However, the applicant is proposing a loading
entrance to the building on the east side of the building.

Design Review: Section 17.25.050 et. seq. for the RDMC contains the Design Review
Regulations. The Design Review Regulations apply to new buildings and/or structures. The
Planning Commission is required to review and approve, conditionally approve, or deny Design
Review applications using the guiding principles and design concepts, application review
process, and findings identified in Section 17.25.050(8) of the RDMC. Below are the Guiding
Principles and Design Concepts:

® To encourage high quality land/site planning, architecture and landscape
design;
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® To ensure physical, visual, and functional compatibility between uses: and

® To ensure proper attention is paid to site and architectural design, thereby
protecting land values.

As indicated above the project is also subject to the required Design Review findings found in
Section 17.25.050(8) of the RDMC. The required findings are as follows:

(1) The proposed project is consistent with the objectives of the General Plan, complies with
applicable Zoning regulations, Specific Plan provisions, Special Planning Area provisions, and is
consistent with the applicable "Guiding Principles" and "Design Concepts" in Section
17.250.050(5) Rio Dell Municipal Code (RDMC).

Staff will address General Plan consistency in Section 2 of this staff report. This section of the
staff report is addressing the zoning consistency finding, including land use, parking,
landscaping and design review.

(2) The proposed architecture, site design, and landscape are suitable for the purposes of the
building and the site and will enhance the character of the neighborhood and community.

Based on the submitted plans, staff believes that the design of the building and associated
landscaping does enhance the character of the neighborhood and community. However, staff
has requested the applicant to add another contrasting band near the top of the building to
break-up the upper half of the building. The applicant has agreed. The project has been
conditioned accordingly. Please see Exhibit A. The proposed modified elevations include the
required banding.

(3) The architecture, including the character, scale and quality of the design, relationship with
the site and other buildings, building materials, screening of exterior appurtenances, exterior
lighting and signing and similar elements establishes a clear design concept and is compatible
with the character of existing or anticipated buildings on adjoining and nearby properties.

As indicated above staff believes the proposed design, including the use of the Nichiha
products, of the building is compatible with the character of the existing building and properties
in the area. The applicant is proposing a 6 foot board on board fence surrounding the
trash/recycling bins on the east side of the building.

As previously discussed, staff did administratively approve the applicant’s request to substitute
a six (6) foot board on board fence enclosure around the mechanical equipment located at the
back of the building in place of the originally approved concrete block wall. The reason that
staff approved the applicant’s request as that it was brought to staff’s attention that the wood
fence would actually attenuate noise better that the concrete block wall enclosure.

Staff has previously addressed the proposed exterior lighting associated with the project. In
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regards to signage, Section 17.30.260 of the RDMC identifies the City’s sign regulations.
Basically, appurtenant signs are allowed 3 square feet for every foot of street frontage with a
maximum limit of 300 square feet. The proposed pylon sign is 10 feet by 5 feet and is double
sided. It’s been the City’s policy to count both sides of a double sided sign. As such the pylon
sign is 100 square feet in size. The proposed sign or lettering on the building is approximately 3
feet tall and approximately 37 feet long or 111 square feet. Staff calculates free standing
letters based on 75% of the area. As such the proposed signage is approximately 83 square
feet. The total area of the proposed signage is approximately 183 square feet. As such, the
proposed signage does comply with the City’s sign provisions.

(4) The proposed project will not create conflicts with vehicular, bicycle, or pedestrian
transportation modes of circulation.

The site currently has 2 driveway access points into the property from Davis Street. The
applicant is proposing to eliminate 1 driveway and widen the driveway near the east side of the
property. The property is adjacent to the school access to the east. Students will be crossing
the driveway approach going to and from school. The City Engineer has recommended some
sort of driveway approach treatment (i.e. stripping or stamped concrete) to alert drivers that
the driveway approach is a pedestrian crossing. The project has been conditioned accordingly.
Please see Exhibit A.

Based on the information submitted, comments received from referral agencies, the use is
allowed in the Community Commercial zone and complies with all other applicable provisions
of Zoning Regulations, including parking, design review and signage.

2. General Plan Consistency
The proposed use is consistent with the General Plan and any applicable specific plan;

The General Plan designation is also Community Commercial. Commercial retail uses are
considered principally permitted uses.

There are Land Use and Noise Element policies that require noise attenuation techniques to
ensure compatibility with various land use types. As previously discussed, based on the noise
levels of the mechanical equipment (82 decibels), staff originally recommended a 6 foot split
face concrete block wall. Again, staff did administratively approve the applicant’s request to
substitute a six (6) foot board on board fence enclosure around the mechanical equipment
located at the back of the building. The approval was based on the fact that the wood fence
would actually attenuate noise better that the concrete block wall enclosure. The original
conditions of approval have been modified accordingly. Please see Exhibit A.

The General Plan also includes policies to encourage Low Impact Development (LID) techniques
to minimize stormwater runoff and encourage groundwater recharge. The project has been
conditioned to design stormwater facilities to accommodate a 25 year storm event, including
the use of bio-swales and detention/retention facilities. Please refer to Exhibit A.
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The General Plan also encourages landscaping to minimize visual impacts and ensure
compatibility with adjacent and surrounding properties. The project has incorporated
landscaping elements that will enhance the appearance of the project and the surrounding
properties.

In addition, the proposed project is consistent with the following General Plan goal: “To
promote a variety of commercial uses and allow light manufacturing in appropriate commercial

areas.”

There are no other goals or policies which would preclude the proposed use in the Community
Commercial designation. Therefore, the proposed use is consistent with the General Plan.

3. California Environmental Quality Act

The primary purpose of the California Environmental Quality Act (CEQA) is to inform the
decision makers and the public of potential environmental effects of a proposed project.
Because the use is principally permitted, it is considered a ministerial project. Pursuant to Section 15268
of the CEQA Guidelines, Title 14, Chapter 3 of the California Code of Regulations ministerial projects are
statutorily exempt.

Attachments:
Exhibit A: Existing and recommended Conditions of Approval.
Attachment 1: Proposed Modified Building Elevations.

Attachment 2: Resolution No. PC 082-2014 approving the modified Design Review Conditional
Use Permit subject to the recommended Conditions of Approval in Exhibit A.
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EXHIBIT A
Conditions of Approval
Dollar General Design Review Conditional Use Permit
File No. 052-222-009; Case No. DR-CUP 13-01 & DR-CUP 13-01M

Original Conditions of Approval

1. The applicant shall pay the $50.00 CEQA Notice of Exemption filing fee (payable to the
County of Humboldt) within five (5) days of approval. All other associated processing fees must
be paid within 30 days of billing.

2. The applicant shall revise the site plan and install 5 bicycle parking spaces/racks.

3. The applicant shall revise the hydraulics/drainage plan to accommodate a 25 year storm
events so that there is no net increase of stormwater runoff from the site. The plan shall
incorporate Low Impact Development (LID) stormwater techniques, including the use of
detention/retention facilities and bio-swales.

4. Additional landscaping shall be provided along Wildwood Avenue and Davis Street adjacent
to the parking area. The required landscaping shall be a minimum height of 18 inches. The
applicant shall submit a revised Landscaping Plan demonstrating compliance with this
condition.

5. The applicant shall submit verification from a qualified landscape professional that the
proposed strawberry tress do not extend beyond the boundaries of the planting area and that
they will not affect the sewer and storm drain laterals.

6. The applicant shall revise the site plan to include 2 additional trees adjacent to the parking
area. Atotal of 7 trees are required adjacent to the parking area.

7. The applicant shall revise the Building Elevations to include a contrasting band of split or
smooth face concrete block near the top of the building along the front and sides of the
building to the satisfaction of the Planning Director.

8. The mechanical enclosure shall be constructed of splitface-or-a-combination-ofsplitface and

smoeth-face-concrete-block a wood on wood fence with a minimum height of 6 feet. The site
plan and/or landscaping plan shall be revised accordingly.
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9. The garbage/recycling area shall be screened/enclosed with a minimum 6 foot board on
board fence and shall be secured at all times. The site plan and/or landscaping plan shall be
revised accordingly.

10. The applicant shall construct a 6 foot board on board fence along the east property lineto a
point 30 feet north of the existing sidewalk. The remaining 30 feet shall be fenced with a 3 foot
board on board fence.

11. The storm drain located within the proposed driveway approach shall be relocated outside
the driveway approach to the satisfaction of the City Engineer and/or Streets Superintendent.
The site plan and hydraulics/drainage plan shall be revised accordingly.

12. The applicant shall stamp or stripe a pedestrian crossing across the driveway approach to
the satisfaction of the City.

13. A Grading and Erosion Control plan incorporating Best Management Practices (BMP’s) shall
be submitted to the City for review and approval prior to the issuance of any building permits.

14. The applicant shall obtain a General Permit from the Regional Water Quality Control Board
(RWQCB). The applicant shall submit a copy of the approved Permit, including a copy of the
required Storm Water Pollution Prevention Plan (SWPPP). If the Regional Water Quality Control

Board (RWQCB) does not require a Permit, the applicant shall submit written evidence as such.

15. The applicant shall grant public utility easements to the City for the existing water, sewer
and stormwater facilities crossing the parcel.

16. The applicant shall submit Improvement Plans for review and approval.

Modification Conditions of Approval (March 2014)

1M. The applicant shall construct a 6 foot board on board fence along the north property line
to a point 30 feet east of the existing sidewalk. The remaining 30 feet shall be fenced with a 3
foot board on board fence.

2M. The back (north) wall of the building shall be constructed (treated) with the Nichiha
materials to match the other exterior elevations of the building.
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Operational Conditions

1. All outdoor storage materials and equipment shall be screened from public view.

2. The building, parking lot, stripping and landscaping shall be maintained in good condition.
The stripping shall be permanently maintained in a clear and visible manner.

3. The storm drain system, including the detention/retention basin shall be maintained to
ensure it works properly.

Informational Notes

1. If potential archaeological resources, paleontological resources or human remains are
unearthed during grading activities, all work ground disturbing activities shall be stopped and a
qualified archaeologist funded by the applicant and approved by the City of Rio Dell and the
Bear River Band of the Wiyot Nation, shall be contracted to evaluate the find, determine its
significance, and identify any required mitigation (e.g., data recovery, resource recovery, in-situ
preservation/capping, etc.). Any such mitigation shall be implemented by the developer prior
to resumption of any ground disturbing activities.

2. In accordance with California Health and Safety Code §7050.5 and California Public
Resources Code §5097.94 and 5097.98, if human remains are uncovered during project
subsurface construction activities, all work shall be suspended immediately and the City of Rio
Dell, Humboldt County Coroner and the Bear River Band of the Wiyot Nation shall be
immediately notified. If the remains are determined by the Coroner to be Native American in
origin, the Native American Heritage Commission (NAHC) shall be notified within 24 hours of
the determination, and the guidelines of the NAHC shall be adhered to in the treatment and
disposition of the remains.
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RESOLUTION NO. PC 082 - 2013

Ty OF

o}
DeLL

—
—

CALFEWA

RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF RIO DELL
APPROVING THE DOLLAR GENERAL DESIGN REVIEW CONDITIONAL USE PERMIT
MODIFICATION:

WHEREAS the Zaremba Group made application on behalf of the Dollar General
Corporation for a 9,100 square foot Dollar General store located at 44 Davis Street; and

WHEREAS the parcel is zoned Community Commercial (CC). The purpose of the
Community Commercial zone is to provide for large-scale commercial uses; and

WHEREAS the proposed use is principally permitted. However, the project is subject to

the City’s Design Review regulations, Section 17.25.050 et seq of the Rio Dell Municipal
Code; and

WHEREAS the City processed the application pursuant to Section 17.25.050 of the Rio
Dell Municipal Code; and

WHEREAS the project as originally proposed, conditioned and modified to utilize
Nichiha fiber-cement siding is consistent with the City’s adopted Design Review
Guiding Principles and Concepts, which are:

® To encourage high quality land/site planning, architecture and landscape
design;

® To ensure physical, visual, and functional compatibility between uses: and

® To ensure proper attention is paid to site and architectural design, thereby
protecting land values.

WHEREAS the proposed project has been processed in accordance with the applicable

provisions of the California Government Code and the California Environmental Quality
Act (CEQA); and

W
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NOW, THEREFORE, BE IT RESOLVED that the Planning Commission of the City of Rio Dell
finds that as conditioned:

® The proposed use is allowed within the applicable zoning district and complies with all
other applicable provisions of Rio Dell Municipal Code; and

® The proposed use is consistent with the General Plan and any applicable specific plan;
and

® The proposed use in consistent with the City’s Design Review regulations; and

® The proposed architecture, site design, and landscape are suitable for the purposes
of the building and the site and will enhance the character of the neighborhood and
community; and

® The architecture, including the character, scale and quality of the design, relationship
with the site and other buildings, building materials, screening of exterior
appurtenances, exterior lighting and signing and similar elements establishes a clear
design concept and is compatible with the character of existing or anticipated buildings
on adjoining and nearby properties; and

® The proposed project will not create conflicts with vehicular, bicycle, or pedestrian
transportation modes of circulation; and

® The use is principally permitted and is considered a ministerial project. Pursuant to
Section 15268 of the CEQA Guidelines, Title 14, Chapter 3 of the California Code of
Regulations ministerial projects are statutorily exempt.

 HEREBY CERTIFY that the forgoing Resolution was PASSED and ADOPTED at a regular
meeting of the Planning Commission of the City of Rio Dell on March 27,2014 by the
following vote:

AYES:
NOES:
ABSENT:
ABSTAIN:

Gary Chapman, Chairperson
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ATTEST:

l, Karen Dunham, City Clerk for the City of Rio Dell, State of California, hereby certify the
above and foregoing to be a full, true and correct copy of Resolution No. PC 082-2014
adopted by the Planning Commission of the City of Rio Dell on March 27,2014.

Karen Dunham, City Clerk, City of Rio Dell

' Dollar General PC Resolution March 2014

46



675 Wildwood Avenue

Rio Dell, CA 95562
(707) 764-3532
For Meeting of: March 27, 2014
To: Planning Commission
From: Kevin Caldwell, Community Development Director @
Through: Jim@:ch, City Manager
Date: February 18, 2014
Subject: Text Amendment Establishing Density Bonus Regulations, Sections 17.30.073 of

the Rio Dell Municipal Code

Recommendation:

That the City Council:
1. Receive staff's report regarding the proposed text amendment;
2. Open the public hearing, receive public input, and deliberate; and
3. Find that:
(a) The proposed text amendment is consistent with the General Plan; and

(b) The
applica

proposed text amendment has been processed in accordance with the
ble provisions of the California Government Code and the California

Environmental Quality Act (CEQA);

4, Adopt Resolution No. PC 078-2013 recommending that the City Council establish
Density Bonus Regulations, Section 17.30.073 of the Rio Dell Municipal Code (RDMC).

Density Bonus Ordinange February 2014

47



Background

State Density Bonus Law, Government Code Section 65915, was first enacted in 1979. In 2005
significant changes were made to the State’s Density Bonus Law, including a requirement that
Cities and Counties adopt local regulations implementing Government Code Section 65915.

The law requires local governments to provide density bonuses and other incentives to
developers of affordable housing who commit to providing a certain percentage of dwelling
units to persons whose income do not exceed specific thresholds. Cities also must provide
bonuses to certain developers of senior housing developments, and in response to certain
donations of land and the inclusion of childcare centers in some developments.

Essentially, state density bonus law establishes that a residential project of five or more units
that provides affordable or senior housing at specific affordability levels may be eligible for:

* a"density bonus" to allow more dwelling units than otherwise allowed on the site by
the applicable General Plan Land Use Map and Zoning;

e use of density bonus parking standards;

* incentives reducing site development standards or a modification of zoning code or
architectural requirements that result in financially sufficient and actual cost
reductions;

* waiver of development standards that would otherwise make the increased density
physically impossible to construct;

¢ an additional density bonus if a childcare facility is provided.

The density bonus may be approved only in conjunction with a development permit (i.e. .,
tentative map, parcel map, use permit or design review). Under State law, a jurisdiction must
provide a density bonus, and incentives will be granted at the applicant's request based on
specific criteria. These bonuses and incentives will be granted based on the following criteria:

Table 1: Criteria for Density Bonuses and Incentives for Affordable Housing

Target Group* Target Units Density Bonus Incentives
Very Low Income'?! 5% 20% 1
10% 33% 2
15% or above 35% 3
Lower Income'? 10% 20% 1
20% 35% 2
30% or above 35% 3
Moderate Income® 10% 5% 1
(condominium or 20% 15% 2
planned development) 30% or above 25% 3

* California Civil Code Section 65915 applies only to proposed developments of five (5) or more units.

(1) For each 1% increase over 5% of the Target Units the Density Bonus shall be increased by 2.5% up to a
maximum of 35%

m
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(2) For each 1% increase over 10% of the Target Units the Density Bonus shall be increased by1.5%uptoa

maximum of 35%

(3) For each 1% increase over 10% of the Target Units the Density Bonus shall be increased byl%uptoa

maximum of 35%

Table 2: Criteria for Density Bonuses and Incentives for Senior Housing and Land

Donation
Target Group Target Units Density Bonus Concession or
Incentives
Senior Housing ! 100% 1
Land Donation ? 10% Very Low Income 15% - 35% 1

(1) 35 units dedicated to senior housing as defined in Civil Code Sections 51.3 and 51.12
(2) For each 1% increase over 10% of the Target Units the Density Bonus shall be increased by 1% up to a

maximum of 35%

Table 3: Density Bonus Parking Standards Compared to Rio Dell Municipal Code

Type of Use City Requirement State Density Bonus
Requirement
Studio 1 space 1 space
1 Bedroom 1 space 1 space
2 Bedroom 2 spaces 2 spaces
3 Bedroom 2 spaces 2 spaces
Guest Parking .5 spaces per unit 0 spaces

State Density Bonus law provides that if the criteria above are met then the jurisdiction
essentially has no grounds for denying density bonuses or use of the density bonus
parking standards. A jurisdiction has limited grounds for denying incentives and waivers.
A jurisdiction can deny incentives and waivers if, for example, (1) it violates state or
federal laws, (2) it is not needed economically (for incentives only), (3) there are adverse
health and safety effects, (4) there is an impact on an historic structure, and, for waivers
only, (5) it does not physically preclude development.

If a child care center is also included in the affordable or senior housing development, the
local agency shall grant either an additional density bonus equal to or greater than the
amount of square feet of the child care center or grant an additional incentive that
contributes significantly to the economic feasibility of the construction of the child care
facility, with the following additional requirements:

* The child care facility shall remain in operation for a period of time as long as the term
of the affordable units;

¢ The percentage of children from very low-, low- and moderate income-families
reflects the percentage of affordable units in the development;

=
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* The local agency shall not be required to provide a density bonus or concession for a
child care facility if it finds that the community has adequate child care facilities.

Discussion

4o
Even without local Density Bonus regulations, the City is obligated/consider and approve density
bonuses if the State criteria is met. However, now the City is obligated to adopt a local Density
Bonus Ordinance. The proposed Ordinance would formalize the process for implementing
the review of density bonuses and related parking standards, incentives and waivers.
Staff has crafted the ordinance to rely, as much as possible, on the standards and
requirements contained in State law, so that if provisions in State law are amended in
the future, the City's regulations will not necessarily need to be amended.

State Density Bonus Law includes the following definitions of terms used in the proposed
regulations:

Density Bonus (Section 65915(f)

For the purposes of the Density Bonus regulations, "density bonus" means a density
increase over the otherwise maximum allowable residential density as of the date of
application by the applicant to the city, county or city and county. The applicant may elect
to accept a lesser percentage of a density bonus. The amount of density bonus to which
the applicant is entitled shall vary according to the amount by which the percentage of
affordable housing units exceeds the percentage established in subdivision (b).

Concession or Incentive (Section 65915(k)

For the purposes of the Density Bonus regulations, concession or incentive means any of
the following:

1. A reduction in site development standards or a modification of zoning code
requirements or architectural design requirements that exceed the minimum building
standards approved by the California Building Standards Commission as provided in Part
2.5 (commencing with Section 18901) of Division 13 of the Health and Safety Code,
including, but not limited to, a reduction in setback and square footage requirements and
in the ratio of vehicular parking spaces that would otherwise be required that results in
identifiable, financially sufficient, and actual cost reductions.

2. Approval of mixed use zoning in conjunction with the housing project if commercial, office,
industrial, or other land uses will reduce the cost of the housing development and if the
commercial, office, industrial, or other land uses are compatible with the housing project and

the existing or planned development in the area where the proposed housing project will be
located.

3. Other regulatory incentives or concessions proposed by the developer of the city, county or
city and county that result in identifiable, financially sufficient, and actual cost reductions.

e ey
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The provisions of the recommended Density Bonus Regulations are summarized below in Table

4.

Table 4: Proposed Density Bonus Regulations

Provision

Proposed

Comments/Options

Purpose

The purpose of these regulations is to adopt an
ordinance that specifies how compliance with
Government Code Section 65915 ("State
Density Bonus Law") will be implemented in an
effort to encourage the production of
affordable housing units in developments
proposed within the City.

The purpose is to
implement State Density
Bonus Law and encourage
production of affordable
housing.

Definitions

Unless otherwise specified in the regulations,
the definitions found in State Density Bonus
Law shall apply to the terms contained herein.

Definitions in State Bonus
Density law will apply

Applicability

This Chapter shall apply to all zoning districts,
including mixed use zoning districts, where
residential developments of five or more
dwelling units are proposed and where the
applicant seeks and agrees to provide low,
very-low or moderate income or senior
housing units in the threshold amounts
specified in State Density Bonus Law such that
the resulting density is beyond that which is
permitted by the applicable zoning. This
Chapter and State Density Bonus Law shall
apply only to the residential component of a
mixed use project and shall not operate to
increase the allowable density of the non-
residential component of any proposed
project.

Applicability is for
development of five units
or more, per the definition
of "housing development"
provided in Section
65915(i).

Application
Requirements

A. Any applicant requesting a density bonus,
incentive(s), waiver(s) and/or use of density
bonus parking standards pursuant to State
Density Bonus Law shall provide the City with a
written proposal. The proposal shall be
submitted prior to or concurrently with the
filing of the planning application for the
housing development and shall be processed in
conjunction with the underlying application.

A request for a density
bonus shall be made in
writing. A request for an
incentive will require a pro
forma or other report
showing "identifiable,
financially sufficient and
actual cost reductions"
because that is the
standard the City is allowed
to utilize to review the
request.

%
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Provision

Proposed

Comments/Options

Application
Requirements
Continued...

B. The proposal for a density bonus, incentive(s)
and/or waiver(s) pursuant to State Density
Bonus Law shall include the following
information:

1. Requested density bonus. The specific
requested density bonus proposal shall include
evidence that the project meets the thresholds
for State Density Bonus Law. The proposal
shall also include calculations showing the
maximum base density, the
number/percentage of affordable units and
identification of the income level at which such
units will be restricted, additional market rate
units resulting from the density bonus
allowable under State Density Bonus Law and
the resulting unit per acre density. The density
bonus units shall not be included in
determining the percentage of base units that
qualify a project for a density bonus pursuant
to State Density Bonus Law.

2. Requested incentive(s). The request for
particular incentive(s) shall include a pro forma
or other report evidencing that the requested
incentive(s) results in identifiable, financially
sufficient and actual cost reductions that are
necessary to make the housing units
economically feasible. The report shall be
sufficiently detailed to allow the City to verify
its conclusions. If the City requires the services
of specialized financial consultants to review
and corroborate the analysis, the applicant will
be responsible for all costs incurred in
reviewing the documentation.

3. Requested Waiver(s). The written proposal
shall include an explanation of the waiver(s) of
development standards requested and why
they are necessary to make the construction of
the project physically possible. Any requested
waiver(s) shall not exceed the limitations
provided by Section 17.30.073(8) and to the
extent such limitations are exceeded will be

A request for a waiver of
development standards
shall specify why the
waiver is necessary to
make the construction of
the project physically
possible.

“————%
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Provision

Proposed

Comments/Options

Application
Requirements
Continued...

considered as a request for an incentive
pursuant to Section 17.30.073(6)

4. Fee. Payment of the fee in an amount set
by Resolution of the City Council to
reimburse the City for staff time spent
reviewing and processing the State Density
Bonus Law application submitted pursuant to
these regulations.

As with all projects,
applicants are required to
pay "actual costs".

Density
Bonus

A. A density bonus for a housing development
means a density increase over the otherwise
maximum allowable residential density under
the applicable zoning and land use designation
on the date the application is deemed complete.
The amount of the allowable density bonus shall
be calculated as provided in State Density Bonus
Law. The applicant may select from only one of
the income categories identified in State Density
Bonus Law and may not combine density
bonuses from different income categories to
achieve a larger density bonus.

B. The body with approval authority for the
planning approval sought will approve, deny or
modify the request for a density bonus,
incentive, waiver or use of density bonus
parking standards in accordance with State
Density Bonus Law and these regulations.
Additionally, nothing herein prevents the City
from granting a greater density bonus and
additional incentives or waivers than that
provided for herein, or from providing a lesser
density bonus and fewer incentives and
waivers than that provided for herein, when
the housing development does not meet the
minimum thresholds.

The review and approval
of the request would be
by the body with approval
authority for the planning
approval sought. For
example, the Planning
Commission would review
a request submitted with
a Subdivision or Use
Permit. The Planning
Commission and City
Council would review a
request submitted with a
Rezoning/General Plan
Amendment.

Incentives

A. The number of incentives granted shall be
based upon the number the applicant is
entitled to pursuant to State Density Bonus
Law.

B. An incentive includes a reduction in site
development standards or a modification of
zoning code requirements or architectural
requirements that result in identifiable,

This section references
State Density Bonus Law for
the review of incentives,
including grounds for
denial.

—__—————-—__————_________———-_———_—-__——______-—_____
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Provision

Proposed

Comments/Options

Incentives
Continued...

financially sufficient and actual cost reductions.
An incentive may be the approval of mixed use
zoning (e .g. commercial) in conjunction with a
housing project if the mixed use will reduce the
cost of the housing development and is
compatible with the housing project. An
incentive may, but need not be, the provision
of a direct financial incentive, such as the
waiver of fees.

C. Arequested incentive may be denied only
for those reasons provided in State Density
Bonus Law. Denial of an incentive is a separate
and distinct act from a decision to deny or
approve the entirety of the project.

Discretionary
Approval
Authority
Retained

The granting of a density bonus or incentive(s)
shall not be interpreted in and of itself to
require a general plan amendment, zoning
change or other discretionary approval. if an
incentive would otherwise trigger one of these
approvals, when it is granted as an incentive,
no general plan amendment, zoning change or
other discretionary approval is required.
However, if the base project without the
incentive requires a general plan amendment,
zoning change or other discretionary approval,
the City retains discretion to make or not
make the required findings for approval of the
base project.

The granting of a density
bonus or incentive does
not trigger the need for a
general plan amendment,
zoning change or other
approval (65915(j). As an
example, if a Use Permit
for a development project
at 35 units per acre is
consistent with the
maximum density allowed
by the General Plan and
Zoning, but the applicant
seeks a density bonus that
results in a density of more
than 35 units per acre, a
General Plan Amendment
or Rezoning is not
required.

Waivers

A waiver is a modification to a development
standard such that construction at the
increased density would be physically possible.
Development standards, include, but are not
limited to, a height limitation, a setback
requirement, minimum floor areas, an onsite
open space requirement, or a parking ratio
that applies to a residential development. An

To request a waiver of a
development standard, the
applicant must show that
without the waiver, the
project would be physically
impossible to construct
(65915(e)).

W
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Provision

Proposed

Comments/Options

Waivers

Continued...

applicant may request a waiver of any
development standard to make the project
physically possible to construct at the
increased density. To be entitled to the
requested waiver, the applicant must show
that without the waiver, the project would be
physically impossible to construct. There is no
limit on the number of waivers.

Affordable
Housing
Agreement

Prior to issuance of a building permit, the
applicant shall enter into an Affordable Housing
Agreement with the City to the satisfaction of
the City Attorney guaranteeing the affordability
of the rental or ownership units for a minimum
of thirty (30) years, identifying the type, size
and location of each affordable unit and
containing requirements for administration,
reporting and monitoring. Such Affordable
Housing Agreement shall be recorded in the
Humboldt County Recorder's Office.

The minimum term of 30
years for affordable units is
specified in Section
65915(c)(1).

Design and
Quality

A. Affordable units must be constructed
concurrently with market-rate units and shall
be integrated into the project. Affordable
units shall be of equal design and quality as
the market rate unit. Exteriors and interiors,
including architecture, elevations, floor plans,
interior finishes and amenities of the
affordable units shall be similar to the market
rate units. The number of bedrooms in the
affordable units shall be consistent with the
mix of market rate units. This section may be
waived or modified on a case by case basis for
affordable housing units developed for special
groups, including housing for special needs or
seniors.

B. Parking standards may be modified as
allowable under the State Density Bonus Law
and anything beyond those standards shall be
considered a request for an incentive.

Affordable units shall be
constructed concurrently
and integrated into the
project with equal design
and quality as the market
rate units. This section may
be waived or modified for
affordable units developed
for special groups, such as
housing for special needs or
seniors. Such housing may
need to be grouped for
financing or design reasons.

ﬁ
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Procedures for Zoning Ordinance Amendments

Pursuant to Section 17.35.010 of the City of Rio Dell Municipal Code, the following City
procedures are required to amend the Ordinance:

* Anamendment may be initiated by one or more owners of property affected by the
proposed amendment, as set out in Section 17.35.010(3), or by action of the Planning
Commission, or the City Council.

e The application of one or more property owners for the initiation of an amendment
shall be filed in the office of the City Clerk on a form provided, accompanied by a filing
fee.

® Subject only to the rules regarding the placing of matters on the Planning Commission
agenda, the matter shall be set for a public hearing.

¢ Notice of hearing time and place shall be published once in a newspaper of general
circulation at least ten calendar days before the hearing or by posting in at least three
public places.

* At the public hearing, the Planning Commission shall hear any person affected by the
proposed amendment. The hearing may be continued from time to time.

e Within 40 days of the conclusion of the hearing, the Planning Commission shall submit
to the City Council a written report of recommendations and reasons therefore.

® Subject only to the rules regarding the placing of matters on its agenda, the City Council,
at its next regular meeting following the receipt of such report, shall cause the matter to
be set for a public hearing. Notice of the time and place of the hearing shall be given as
provided in Section 17.35.010(5), hereof.

* At the public hearing, the City Council shall hear any person affected by the proposed
amendment. The hearing may be continued to a specified future date, but shall be
concluded within 60 days of the commencement thereof.

e The City Council shall not make any change in the proposed amendment until the
proposed change has been referred to the Planning Commission for a report, and the
Planning Commission report has been filed with the City Council.

Zone Reclassification Required Findings:

1. The proposed amendment is consistent and compatible with the General Plan and any
implementation programs that may be affected.

m
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The proposed establishment of Density Bonus regulations is consistent with the Goals and
Polices of the General Plan. Goal A of the Housing Element calls for “A variety of housing types
to meet the needs of all economic segments of the community including those with special
housing requirements.” Policy A-5 of the Housing Element encourages density bonuses for
developments providing housing for low to moderate income households and for qualifying
senior housing projects. In addition, the Action Plan of the Housing Element calls for the
development of a Density Bonus Ordinance consistent with State law.

2. The proposed amendments have been processed in accordance with the California
Environmental Quality Act (CEQA).

The primary purpose of the California Environmental Quality Act (CEQA) is to inform the
decision makers and the public of potential environmental effects of a proposed project.

Based on the nature of the project, staff has determined that the proposed Density Bonus
Ordinance is exempt from the California Environmental Quality Act (CEQA) because: (1) the
Ordinance is not a discretionary project pursuant to Public Resources Code Section 21080(a);
and (2) the Ordinance is a ministerial project pursuant to Public Resources Code Section
21080(b) and CEQA Guideline Section 15268(a) since the Ordinance simply adopts the density
bonus standards otherwise required by Government Code Section 65915. Therefore, the
Density Bonus Ordinance is exempt from CEQA pursuant to CEQA Guidelines 15061(b)(1),

15061(b)(2) and 15061(b)(3).

Financial Impact

The City is responsible for the costs associated with the proposed amendment. The cost is
insignificant and will not result in additional budget expenditures or revisions.

Attachments:

1. Resolution No. PC 078-2013 recommending that the City Council establish Density
Bonus Regulations, Section 17.30.073 of the Rio Dell Municipal Code (RDMC).

2. Draft Ordinance No. 318-2014 establishing Density Bonus Regulations, Section
17.30.073 of the Rio Dell Municipal Code (RDMC).

3. “The Density Bonus Law: Has Its Time Finally Arrived?" by David Blackwell, California
Real Property Journal, Volume 29, Number 4, 2011.

q, "Maximizing Density Through Affordability," by Jon E. Goetz and Tom Sakai, Kronick
Moskovitz Tiedemann & Girard, 2012.
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RESOLUTION NO. PC 078 — 2013

CIry of

4iry

—

CALFoadA

RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF RIO DELL
RECOMMENDING ESTABLISHING DENSITY BONUS REGULATIONS,
SECTION 17.30.073 OF THE RIO DELL MUNICIPAL CODE:

WHEREAS State Density Bonus Law, Government Code Section 65915, was first enacted in
1979; and

WHEREAS in 2005 significant changes were made to the State’s Density Bonus Law, including a
requirement that Cities and Counties adopt local regulations implementing Government Code
Section 65915; and

WHEREAS the law requires local governments to provide density bonuses and other incentives
to developers of affordable housing who commit to providing a certain percentage of dwelling
units to persons whose income do not exceed specific thresholds; and

WHEREAS cities also must provide bonuses to certain developers of senior housing
developments, and in response to certain donations of land and the inclusion of childcare
centers in some developments; and

WHEREAS the density bonus may be approved only in conjunction with a development permit
(i.e., tentative map, parcel map, use permit or design review); and

WHEREAS under State law, a jurisdiction must provide a density bonus, and incentives will be
granted at the applicant's request based on specific criteria; and

WHEREAS State Density Bonus law provides that if certain criteria is met then the

jurisdiction essentially has no grounds for denying density bonuses or use of the density
bonus parking standards; and

WHEREAS a jurisdiction has limited grounds for denying incentives and waivers. A
jurisdiction can deny incentives and waivers if, for example, (1) it violates state or federal
laws, (2) it is not needed economically (for incentives only), (3) there are adverse health
and safety effects, (4) there is an impact on an historic structure, and, for waivers only, (5)
it does not physically preclude development; and

-—-'___——-—_——————“___—____—__-—_—_ﬂ_—_
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WHEREAS the proposed establishment of Density Bonus regulations is consistent with the
Goals and Polices of the General Plan. Goal A of the Housing Element calls for “A variety of
housing types to meet the needs of all economic segments of the community including those
with special housing requirements.”; and

WHEREAS Policy A-5 of the Housing Element encourages density bonuses for developments
providing housing for low to moderate income households and for qualifying senior housing
projects. In addition, the Action Plan of the Housing Element calls for the development of a
Density Bonus Ordinance consistent with State law; and

WHEREAS the City has reviewed and processed the proposed amendment in conformance with
Sections 65350 — 65362 of the California Government Code; and

WHEREAS the City has reviewed and processed the proposed amendment in conformance with
Section 17.35.010 of the City of Rio Dell Municipal Code; and

WHEREAS the City finds that based on evidence on file and presented in the staff report that
the proposed amendment is consistent and compatible with the General Plan and any
implementation programs that may be affected; and

WHEREAS the proposed amendment has been processed in accordance with the applicable
provisions of the California Government Code and the California Environmental Quality Act
(CEQA); and

NOW, THEREFORE, BE IT RESOLVED that the Planning Commission of the City of Rio Dell finds
that:

1. The proposed amendment is consistent with the General Plan and any applicable specific
plan; and

2. Based on the nature of the project, staff has determined that the proposed Density Bonus
Ordinance is exempt from the California Environmental Quality Act (CEQA) because: (1) the
Ordinance is not a discretionary project pursuant to Public Resources Code Section 21080(a);
and (2) the Ordinance is a ministerial project pursuant to Public Resources Code Section
21080(b) and CEQA Guideline Section 15268(a) since the Ordinance simply adopts the density
bonus standards otherwise required by Government Code Section 65915. Therefore, the
Density Bonus Ordinance is exempt from CEQA pursuant to CEQA Guidelines 15061(b)(1),
15061(b)(2) and 15061 (b)(3).

NOW, THEREFORE, BE IT FURTHER RESOLVED that the Planning Commission of the City of Rio
Dell recommends that the City Council establish Density Bonus Regulations, Section 17.30.073
of the Rio Dell Municipal Code.
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I HEREBY CERTIFY that the forgoing Resolution was PASSED and ADOPTED at a regular meeting
of the Planning Commission of the City of Rio Dell on March 27, 2014 by the following vote:

AYES:
NOES:
ABSENT:
ABSTAIN:

Gary Chapman, Chairperson

ATTEST:

I, Karen Dunham, City Clerk for the City of Rio Dell, State of California, hereby certify the above
and foregoing to be a full, true and correct copy of Resolution No. PC 078-2014 adopted by the
Planning Commission of the City of Rio Dell on March 27, 2014.

Karen Dunham, City Clerk, City of Rio Dell
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ORDINANCE NO. 318 - 2014

Criy or

i

——

CALFORNMA

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF RIO DELL
ESTABLISHING DENSITY BONUS REGULATIONS,
SECTION 17.30.073 OF THE RIO DELL MUNICIPAL CODE

THE CITY COUNCIL OF THE CITY OF RIO DELL ORDAINS AS FOLLOWS:

WHEREAS State Density Bonus Law, Government Code Section 65915, was first enacted in
1979; and

WHEREAS in 2005 significant changes were made to the State’s Density Bonus Law, including a
requirement that Cities and Counties adopt local regulations implementing Government Code
Section 65915; and

WHEREAS the law requires local governments to provide density bonuses and other incentives
to developers of affordable housing who commit to providing a certain percentage of dwelling
units to persons whose income do not exceed specific thresholds; and

WHEREAS cities also must provide bonuses to certain developers of senior housing
developments, and in response to certain donations of land and the inclusion of childcare
centers in some developments; and

WHEREAS the density bonus may be approved only in conjunction with a development permit
(i.e., tentative map, parcel map, use permit or design review); and

WHEREAS under State law, a jurisdiction must provide a density bonus, and incentives will be
granted at the applicant's request based on specific criteria; and

WHEREAS State Density Bonus law provides that if certain criteria is met then the

jurisdiction essentially has no grounds for denying density bonuses or use of the density
bonus parking standards; and

WHEREAS a jurisdiction has limited grounds for denying incentives and waivers. A

jurisdiction can deny incentives and waivers if, for example, (1) it violates state or federal
laws, (2) it is not needed economically (for incentives only), (3) there are adverse health
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and safety effects, (4) there is an impact on an historic structure, and, for waivers only, (5)
it does not physically preclude development; and

WHEREAS the proposed establishment of Density Bonus regulations is consistent with the
Goals and Polices of the General Plan. Goal A of the Housing Element calls for “A variety of
housing types to meet the needs of all economic segments of the community including those
with special housing requirements.”; and

WHEREAS Policy A-5 of the Housing Element encourages density bonuses for developments
providing housing for low to moderate income households and for qualifying senior housing
projects. In addition, the Action Plan of the Housing Element calls for the development of a
Density Bonus Ordinance consistent with State law; and

WHEREAS the City has reviewed and processed the proposed amendment in conformance with
Sections 65350 — 65362 of the California Government Code; and

WHEREAS the City has reviewed and processed the proposed amendment in conformance with
Section 17.35.010 of the City of Rio Dell Municipal Code; and

WHEREAS the City finds that based on evidence on file and presented in the staff report that
the proposed amendment is consistent and compatible with the General Plan and any
implementation programs that may be affected; and

WHEREAS the proposed amendment has been processed in accordance with the applicable
provisions of the California Government Code and the California Environmental Quality Act

(CEQA); and

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Rio Dell does hereby
ordain as follows:

Section 1.

17.30.073 Density Bonus

Section 17.30.073(1) Purpose.

The purpose of this Chapter is to adopt an ordinance that specifies how compliance with
Government Code Section 65915 ("State Density Bonus Law") will be implemented in an effort

to encourage the production of affordable housing units in developments proposed within the
City.

Section 17.30.073(2) Definitions.
Unless otherwise specified in this Chapter, the definitions found in State Density Bonus

m
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Law shall apply to the terms contained herein.
Section 17.30.073(3) Applicability.

These regulations shall apply to all zoning districts where residential developments of five
or more dwelling units are proposed and where the applicant seeks and agrees to provide
low, very-low or moderate income or senior housing units in the threshold amounts
specified in State Density Bonus Law such that the resulting density is beyond that which is
permitted by the applicable zoning. These regulations and State Density Bonus Law shall
apply only to the residential component of a mixed use project and shall not operate to
increase the allowable density of the nonresidential component of any proposed project.

Section 17.30.073(4) Application Requirements.

(a) Any applicant requesting a density bonus, incentive(s), waiver(s) and/or use of density
bonus parking standards. The proposal shall be submitted prior to or concurrently with
the filing of the planning application for the housing development and shall be processed
in conjunction with the underlying application.

{b) The proposal for a density bonus, incentive(s) and/or waiver(s) pursuant to State Density
Bonus Law shall include the following information:

1. Requested density bonus. The specific requested density bonus proposal shall
include evidence that the project meets the thresholds for State Density Bonus
Law. The proposal shall also include calculations showing the maximum base
density, the number/percentage of affordable units and identification of the
income level at which such units will be restricted, additional market rate units
resulting from the density bonus allowable under State Density Bonus Law and the
resulting unit per acre density. The density bonus units shall not be included in
determining the percentage of base units that qualify a project for a density bonus
pursuant to State Density Bonus Law.

2. Requested incentive(s). The request for particular incentive(s) shall include a pro
forma or other report evidencing that the requested incentive(s) results in
identifiable, financially sufficient and actual cost reductions that are necessary to
make the housing units economically feasible. The report shall be sufficiently
detailed to allow the City to verify its conclusions. If the City requires the services
of specialized financial consultants to review and corroborate the analysis, the
applicant will be responsible for all costs incurred in reviewing the documentation.

3. Requested Waiver(s). The written proposal shall include an explanation of the waiver(s)
of development standards requested and why they are necessary to make the
construction of the project physically possible. Any requested waiver(s) shall not exceed
the limitations provided by Section 17.30.073(8) and to the extent such limitations are

m
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exceeded will be considered as a request for an incentive pursuant to Section
17.30.073(6).

4. Fee.Payment of the fee/deposit in an amount set by resolution of the City Council
to reimburse the City for staff time spent reviewing and processing the State
Density Bonus Law application submitted pursuant to these regulations.

Section 17.30.073(5) Density Bonus.

(a) A density bonus for a housing development means a density increase over the
otherwise maximum allowable residential density under the applicable zoning and land
use designation on the date the application is deemed complete. The amount of the
allowable density bonus shall be calculated as provided in State Density Bonus Law. The
applicant may select from only one of the income categories identified in State Density
Bonus Law and may not combine density bonuses from different income categories to
achieve a larger density bonus.

(b) The body with approval authority for the planning approval sought will approve, deny
or modify the request for a density bonus, incentive, waiver or use of density bonus
parking standards in accordance with State Density Bonus Law and these regulations.
Additionally, nothing herein prevents the City from granting a greater density bonus and
additional incentives or waivers than that provided for herein, or from providing a lesser
density bonus and fewer incentives and waivers than that provided for herein, when the
housing development does not meet the minimum thresholds.

Section 17.30.073(6) Incentives

(a) The number of incentives granted shall be based upon the number the applicant is entitled
to pursuant to State Density Bonus Law.

{b) An incentive includes a reduction in site development standards or a modification of
zoning code requirements or architectural requirements that result in identifiable,
financially sufficient and actual cost reductions. An incentive may be the approval of
mixed use zoning (e.g. commercial) in conjunction with a housing project if the mixed use
will reduce the cost of the housing development and is compatible with the housing
project. An incentive may, but need not be, the provision of a direct financial incentive,
such as the waiver of fees.

(c) Arequested incentive may be denied only for those reasons provided in State Density
Bonus Law. Denial of an incentive is a separate and distinct act from a decision to deny or
approve the entirety of the project.

m
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Section 17.30.073(7) Discretionary Approval Authority Retained.

The granting of a density bonus or incentive(s) shall not be interpreted in and of itself to
require a general plan amendment, zoning change or other discretionary approval. If an
incentive would otherwise trigger one of these approvals, when it is granted as an
incentive, no general plan amendment, zoning change or other discretionary approval is
required. However, if the base project without the incentive requires a general plan
amendment, zoning change or other discretionary approval, the City retains discretion to
make or not make the required findings for approval of the base project.

Section 17.30.073(8) Waivers.

A waiver is a modification to a development standard such that construction at the
increased density would be physically possible. Development standards, include, but
are not limited to, a height limitation, a setback requirement, minimum floor areas, an
onsite open space requirement, or a parking ratio that applies to a residential development.
An applicant may request a waiver of any development standard to make the project
physically possible to construct at the increased density. To be entitled to the requested
waiver, the applicant must show that without the waiver, the project would be physically
impossible to construct. There is no limit on the number of waivers.

Section 17.30.073(9) Affordable Housing Agreement

Prior to issuance of a building permit, the applicant shall enter into an Affordable Housing
Agreement with the City to the satisfaction of the City Attorney guaranteeing the
affordability of the rental or ownership units for a minimum of thirty (30) years,
identifying the type, size and location of each affordable unit and containing requirements
for administration, reporting and monitoring. Such Affordable Housing Agreement shall be
recorded in the Humboldt County Recorder's Office.

Section 17.30.073(10) Design and Quality.

(a) Affordable units must be constructed concurrently with market-rate units and shall be
integrated into the project. Affordable units shall be of equal design and quality as the market
rate unit. Exteriors and interiors, including architecture, elevations, floor plans, interior finishes
and amenities of the affordable units shall be similar to the market rate units. The number of
bedrooms in the affordable units shall be consistent with the mix of market rate units. This
section may be waived or modified on a case by case basis for affordable housing units
developed for special groups, including housing for special needs or seniors.

(b) Parking standards may be modified as allowable under the State Density Bonus Law and
anything beyond those standards shall be considered a request for an incentive.
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Section 2. Severability

If any provision of the ordinance is invalidated by any court of competent jurisdiction, the
remaining provisions shall not be affected and shall continue in full force and effect.

Section 3. Limitation of Actions

Any action to challenge the validity or legality of any provision of this ordinance on any grounds
shall be brought by court action commenced within ninety (90) days of the date of adoption of
this ordinance.

Section 4. Effective Date
This ordinance becomes effective thirty (30) days after the date of its approval and adoption.

I HEREBY CERTIFY that the forgoing Ordinance was duly introduced at a regular meeting of the
City Council of the City of Rio Dell on March 18, 2014 and furthermore the forgoing Ordinance
was passed, approved and adopted at a regular meeting of the City Council of the City of Rio
Dell, held on the April 1, 2014 by the following vote:

AYES:
NOES:
ABSENT:
ABSTAIN:

Jack Thompson, Mayor
ATTEST:

|, Karen Dunham, City Clerk for the City of Rio Dell, State of California, hereby certify the above
and foregoing to be a full, true and correct copy of Ordinance No. 318-2014 which was passed,
approved and adopted at a regular meeting of the City Council of the City of Rio Dell, held on
the April 1, 2014.

Karen Dunham, City Clerk, City of Rio Dell
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The Density Bonus Law: Has lis Time Finally Arrived?

By David H. Blackwell

©2011 All Rights Reserved,

I. INTRODUCTION

The confluence of a declining single-family marker and a
growing emphasis on “smart growth” infill projects has created
an increased demand for urban multifamily development.!
These projects, particularly thase that include affordable housing
units, face considerable financial and political constraints. To
make such projects feasible, some California developers rely
on California’s Density Bonus Law.2 In general, this scature
allows developers whose housing development? proposals meet
certain thresholds of affordability to receive density bonuses,?
incentives, and development waivers from the local agency.

The Density Bonus Law is not well-organized, however,
and its application by cities and counties (collectively “cities”)
varies considerably throughout the stare. As noted during the
most recent attempt to clean up the staturte in 2008:

Due 1o the substandial changes the law has undergone
over the years, it is confusing to interpret and is the
subject of numerous debates as to both its intent and
its actual requirements. Developers and cities frequently
clash over what the law dictates, with developers increas-
ingly demanding concessions and waivers that ciries do
not feel they should have to grant under the law.?

Unfortunaely, there is lirde guidance from the courts,
as only a handful of published appellate court decisions have
examined the Density Bonus Law since its adoption in 1979. In
particular, the courts have not yer addressed in any detail how
much discretion a city retains to condition or dexy a proposed
project thar otherwise qualifies under the Density Bonus
Law. As with any exercise of police power, local development
requirements cannot be imposed in a manner that conflicts with
state statures. However, the application of this limimtion 1o
specific projects is often dispured.

A few key cases, however. have provided limired insighr
inw the application of the Density Bonus Law to promote
development and the corresponding limirations imposed upon
ates. Most recendy. the court in Woilmer v Gity of Berkeley
{"Wallmer A7) provided some guidance concerning the scope
of the stanute and underscored the courss” growing relucrance o
consirain dities” ability to use the Density Bonus Law to promote
the development of affordable housing units. However. even the
Wallsrr 17 dacision leaves questions unanswered.

The Density Bomus Law has the porential to provide developers
of mulifamily housing projects considerable leverage during
the enfilemeont process. The awkwardness of the stammre and dhe
unaeiny of i application semetimes dissuades develppers (and
practmioners) from wilzing i provisions. Indeed, manv cities
exhibir an Edhereny disrust of the spmire or ae oncermin gba

what it actually requires a city to do. This article explores some
of these practical and political realities, while positing that the
Density Bonus Law is an often-neglected device thar developers
should consider using more frequently in this challenging real estate
market.

1i. BACKGROUND

The Density Bonus Law is one of several California
statutes designed to implement “an important state policy ro
promote the construction of low-income housing and to remove
impediments to the same.”” As summarized in Wollmer I/, the
Density Bonus Law “is a powerful tol for enabling developers
to include very low, low, and moderate-income housing units in
their new developments.™® The purpose of the Density Bonus
Law is 1o encourage cities to offer bonuses and incentives to
housing developers that will “contribute significantly to the
economic feasibility of lower income housing in proposed
housing developments.” As recognized by California courts, “the
Density Bonus Law ‘reward][s) a developer who agrees to build a
cerrain percentage of low-income housing with the opportunity
to build more residences than would otherwise be permitted by
the applicable local regulations.”™ 10 By incentivizing developers,
the Density Bonus Law promotes the construction of housing
for seniors and low-income families. !

When the Legistarure adopted the Density Bonus Law, it
declared that a housing shortage crisis must be addressed and thar
the State should rely on local governments to provide the necessary
increased housing stock “provided, thar such local discretion and
powers nor be exercised in a manner 1o frustrate the purposes of
this act.”!'? The author of a successful 2002 amendment o the
statute noted that “too many local governments have undercur [the
Density Bonus Law] by layering density bonus and second unir
projects with unnecessary and procedural obstacles.”}3 According
to the author and sponsors of the 2002 amendment bill, its purpose
was to simplify the process for obmining density bonuses “in order
to increase Californias supply of affordable housing ™14

The Density Bonus Law applies 10 both general law
and chareer cigies.! It requires cities to adopr an ordinance
thar specifies how local compliance with the sramuze will be
implemented, though failure to adopr such an erdinance does
not relieve the dity from complving with the law. 16

I11. DENSITY BONUS LAW MECHANICS
A, Density Bonuses

1. Dyewsizy Bowses Thmesholds

A bowing projoct must first meer cormin chreshalds
of affordability in order to qualify for 2 density bonus. As
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explained in Wollimer IT:

Section 63915 mandates that local governments pro-
vide a density bonus when a developer agrees
construct any of the follawing: (1} 10 percent aof
the tosal units within the project for lower incomel”
households; (2) 5 percent of taral uniss for very low
income?® houscholds; (3) a senior citizen housing
development or mobilchame pask restricted to older
persons, each as defined by separate statute: ar (4) 10
petcent of units in 2 common interest development for
maderare-income!? families or persons.20

Section 65915(b)(1) of the Densiry Bonus Law provides
that requests for a density bonus and incentdives?) musz be
granted “when an applicant for a housing development seeks and
agrees to construct a housing development” that meets ane or
more of the statute’s threshalds. Although a city may eventually
deny a request for an incentive if certain limited findings are
made,2? the Density Bonus Law does not identify any findings
that would allow a city to deny a density bons request.

Some have argued that the “seeks and agrees” phrase in the
Density Bonus law limits its applicacion to housing developments
that are not otherwise required to provide affordable units under
an inclusionary zoning ordinance. Indeed, this issue was the
subject of a 2005 debate in the Jegislature concerning the intent
of SB 1818 and SB 435, which were proposed amendments to
the Density Bonus Law.23 If that interpretation were followed,
however, cities could thwart the Density Bonus Law by imposing
inclusionary zoning requirements at or above the qualifying
thresholds in the Density Bonus Law, thereby preventing any
project from qualifying for a density bonus.

Despite these uncertainties with the Density Bonus Law, it
is clear that cities cannot impose thresholds higher than those
provided under the Density Bonus Law for a project to qualify for
a density bonus. In Friends of Lagoon Valley v. City of Vacaville,
the ciny'’s density bonus ordinance conmined thresholds similar
to those set forth in an earlier version of the Density Bonus
Law. “However, once the Legislature amended Section 65915
[to impose lower thresholds], state law preempted inconsistent
provisions in these municipal ordinances.”?> Therefore, as a
marter of practice, applicants should compare any local density
bonus thresholds to those ser forth in Section 63915(b) o
ensure thar the city is applying the correct figures.

2. Density Bonus Caleudations

Once a project meets one of the minimum thresholds, 26
the size of the density bonus is governed by the number of
affordable units the project will provide. “In its spedifics,
section 65915 esiablishes a progressive scale in which the
density bonus percentage available to an applicans increases
based on the mamre of the applicants offer of below marker
rare housing ™" By linking the size of the densitr bonus o the
mumber of affordable nunits offered by the developes, the stanue
promores the voluntary producrion of more affordable housing.
“The progressive level of henefies for desper affordabiliny is dhe
mechanism by which municipalines enfice developers wo build
low-inoeme housing, ™8

Proposed projecs reserving @ minimum of 10% of soal
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units for moderate-income houscholds receive a 5% densicy
bonus, with every additional percentage poinr increase in
applicable units above the minimum (up to 40%) receiving
a 1% increase in the density bonus, up to a maximum 35%
bonus.2? Developers agreving to construct a minimum of 102
of units for low-income households are eligible for a 20%
density bonus, and the muldplier for each additional increase
in units above the minimum amount {up to 20%) is 1.5%.30 A
similar scale applies to constuction of very low-income units,
except the mimimum 20% densicy bonus kicks in when anly 5%
of units are reserved for ehis classification, and the multiplier for
each additional percent increase in units above the minimum
amount (up to 11%]} is 2.5%.3! Finally, for a senior housing
development or age-restricced mobilehome park, the density
bonus is 2096 of the number of senior housing units.32

The total number of units for the purpose of calculating
the percentages described above does not include units added
by a density bonus awarded under the Density Bonus Law or
any local law granting a greater density bonus.33 If permitred
by local ordinance, nothing prohibits cities from granting a
density bonus greater than what is described in the Density
Bonus Law:34

B. Incentives and Concessions

1. Defined

Applicants for density bonuses may also request specific
incentives or concessions from cities.3> Thus, “when an
applicant seeks a density bonus for a housing development that
includes the required percentage of affordable housing, secrion
65915 requires thar the city not only grant the density bonus,
but provide additional incentives or concessions where needed
based on the percentage of low income housing units.”36 A
“concession or incentive” (together, “incentive” as the starure
does not distinguish the terms) includes:

* a reduction in site development standards, or a modi-
fication of zoning code or architectural design require-
ments, including reducrions in otherwise mandared
setback, square footage, and parking ratio require-
ments, resulting in identifiable, financially sufficient,
and acrual cost reductions;

* approval of mixed-use zoning in conjuncrion with the
housing project if the nonresidential land uses would
reduce the cost of the housing development and are
comparible with the housing projecr and the surround-
ing area;

* orher regulatory incentives proposed by the developer

or city thar resulr in identifisble, finandially suffidient,

and acenal cost reductions.3”

The legislative history indicates thar the “idenrifiable,
financially sufficdent, and actual cost reductions” texr in the
incentive definitions was added o prowear the developer
from a city's amempr wo force a devdloper 1o acoepr marging
incentives. ™8 The intent of the Density Bomus Law is to ensiare
thar incengives offered by the diry “contribure significantly™ wo
the development of affordable honsing and, therdfore, nolless dhe
developer expressty agrees otherwise, “a bocaliry shall mor offer 2



density bonus or any other incentive that would undermine the
intencof” the Density Bonus Law:3?

The “incentive” definition does not limit or require
the provision of direct financiab incencives by a ciy:4 Some
commentators believe that an incentive also includes designaring
the development as “by right,” and exemptions from any local
ordinances that would indirectly increase the cost of the housing
units to be developed. 4t

2. Caleulations

As with density bonus aalculations, the number of incentives
to which a developer is entitled depends upon the percentage of
very low, low; or moderate-income unirs provided (no incentive
is provided for the provision of non-income restricred senior
units). The developer must receive the following number of
incentives:

* One incentive for projects that include ar least 10% of
the tatal units for low-income, at least 5% for very low
income, or at least 10% for moderate-income house-

holds.4*

* Two incentives for projects that include at least 20%
of the total units for low-income, at least 10% for very
low income, or ar least 20% for moderate-income

houscholds.

* Three incentives for projects thar include ar least 30%
of the roral units for low-income, ar least 159% for very

low income, or at least 30% for moderate-income
households.43

In addition, an applicant may request that the city not
require a vehicular parking ratio for a density bonus project thar
exceeds the following: 1 onsite space for 0-1 bedroom; 2 onsite
spaces for 2-3 bedrooms; and 2.5 onsite spaces for four or more
bedrooms.*# An applicant also may request parking incentives
beyond those expressly set forth in the Density Bonus Law.45

3. Required Findings for Denial of an Incentive Request

A ciy must establish local procedures, approved by the city
council, for complying with incentive provisions of the Density
Bonus Law.%6 Even if local procedures are not established, a city
must grant the incentive requested by the applicant unless the
city makes a wrirten finding, based upon substantial evidence,4”
that the incentive:

* is not required in order go provide for affordable hous-
ing costs;

* would have 2 “specific adverse impact . . . upon public
health and safery or the physical environment™ thar
cannor be feasibly mitigated withour rendering the
development unaffordable o low- and moderate-

income honsehelds; or

* would be consrary to siare or federal lan: 8

The stature does nor provide guidance on how a diry should
demonstrate thar the incentive is mor required in order “ro
provide for affordable honsing costs™ A 2002 amendment o the
Density Bonus Law generated oppesition from bocal POVEITIDENE
atdvocares who argued thar this provision would muguire dries o

prepare separate project feasibilicy analyses in order to refute an
incentive request.*? Even though there is no generally accepred
methodology to date, one porential approach is to subtract the
mandated lower sales price for the affordable unic from the
actual cost ta build the unit, and then to compare that developer
cost to the fimancial benefic creared by the incentive. Local
attempts o restrice the developer's profic margin by denying an
incentive request under the first criterion, however, are suspect
and may be considered hostile to the Density Bonus Law. 3¢

The second finding expressly borrows the definition of a
“specific adverse impact” from the Housing Accounaabilicy Act,5
specifically, “a significant, quantifiable, direct, and unavoidable
impacr, based on objective, identified written public health or
safery standards, policies, or conditions as they existed on the date
the application was deemed complete.”>2 This finding is nasrower
than the local standards used to deny use permit applicarions,
which often invoke broader “general welfare” considerations.
“Moreover, mere ‘filnconsistency with the zoning ordinance or
general plan land use designation shall not constitute a specific,
adverse impact upon the public health or safery.™33

The third finding is self-explanatory, although as
discussed below,> issues may arise if a ciry attempts to rely
on other development-related statutes such as the California
Environmental Quality Act, the Subdivision Map Act, or
other provisions of the Planning and Zoning Law to provide
justification for denying an incentive.

To add some teeth 1o a city’s application of these findings,
the Densitcy Bonus Law mandates that a court award the
successful plaintiff reasonable attorney’s fees and costs if a
city refused to grant a requested incentive and the court later
determines that the refusal lacks the requisire written findings
and evidence.5>

C. DEVELOPMENT STANDARD WAIVERS

In addition to, and separate from, requests for incentives,
a density bonus applicant may request a waiver or reducrion of
development standards thar would have the effect of physically
precluding the construction of the project at the densities or with
the incentives permitred under the starute.56 “Development
standard” means a site or construction condition, including,
withour limitation, local height, setback, floor area ratio,
onsite open space, and parking area ratio requirements that
would otherwise apply to residential development under local
ordinances, general plan elements, specific plans, charrers, or
other local condition, law, policy, resolurion, or regularion.”

A request for a developmen: standard waiver neither
reduces nor increases the number of incentives w which the
developer is otherwise entitled. 38 Furthermore, there is no limir
on the number of waivers thar may be issued.

As with incentives, althongh a city mighr ask a developer
to modify a requesied development standard waiver, i1 cannor
force the developer o do so. Instead. a diry's refusal go waive
or seduce development standards must be supporied by one or
more findings similar to those available for denying a roquesr
tor an incentive. > Again, if a count determines that sudh refisal
was umwasranted. itmust award the developer atromey’s fees and
costs of suir 60

Importandy. even if the developer does mor sl a request
for a development stndard waiver, a diry & prolibinsd from
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applying 4 development saandard char would have the effect
of physically precluding the construction of the project at the
densites or with the incentives permitted under the Density
Bonus Law:5T This stacutory restriction on a city’s planning and
zoning powers raises importane questions about whar a dty can
and cannot do when considering a project thar qualifies for a
density bonus.

IV. RELATIONSHIP TO THE HOUSING
ACCOUNTABILITY ACT

Context for the interplay berween the state mandates
under the Densicy Bonus Law and lacal government discretion
is afforded by the Housing Accountability Act for guidance,62
which similasly promotes the development of affordable housing
{and housing generally).

The Housing Accountabiliry Actimplements the state poliey
“that a local government not reject or make infeasible housing
developments™ that contribute to meeting the stare’s housing
need “without a thorough analysis of the economic, social and
environmental effects of the action and without complying with
subdivision (d)."63 Courts have clarified that subdivision (d) of
the Housing Accountability Act imposes strict limirations on
a ciy’s ability to disapprove or conditionally approve certain
low-income housing projects, while subdivision (j) applies to
housing development projects generally.64 Both subdivisions
apply to affordable housing developments.

Under subdivision (d), a city cannot disapprove or
conditionally approve an affordable housing project in a manner
that renders it infeasible (including through the use of design
review standards) unless it makes one of five written findings
based on substantial evidence in the record.5> One of those
findings is that the development project would have a “specific,
adverse impact upon the public health or safery,” which is
similar to the finding available for denying an incentive request
under the Density Bonus Law, although the latter includes
consideration of impacts to the “physical environment.”66 An
affordable housing project under subdivision (d), however,
differs slighdy from a project thar may qualify for a density
bonus because the former requires thar ar least 20% of the unirs
be sold or rented o “lower-income households” or 100% of
the units be sold or rented ro “moderate-income households.”6”
Therefore, a project that may qualify for a density bonus by
providing only 10% of its uairs for lower-income households®3
may not qualify for the protectiens under subdivision (d) of the
Housing Accountabilin: Act.

Subdivision {j), which is not limited ro 2fordable housing
projects but applies w housing development projects generally,
provides thar if the proposed devedopment project complies with
applicable planning and zoning smndards and criteria (induding
design review standards) thar are in offect ar the time of project
application completion, a <ity sz diapprove or conditonally
approve the project with a lower densiny unless ir makes writeen
findings supported by substantial evidence in the secord thar the
proposed projeat “would have a specific, adverse impacr®? on the
public health or safery”™ and thar shere s no feashle mitgation ™
Notably, this limitation on a local agency’s disorasion issimilar o the
Deensity Bonms Law’ restrictions for demyfng an incentive request or
a propased swiiver or redudion of deelopmen: standards.

Seatrn 63589.5()) of dhe Housing Acconmiability A dhas

imposes mandatory conditions imiting cities' discretion to deny
the permit, and “does so by setting forth the only canditions
under which an application may be disapproved.”™} In addition,
the Aar places the busden of proof on cities if its project

disapproval or conditional approval is challenged in cours.”2

V. CITY DISCRETION TO TAKE ACTIONS
NECESSARY TO EFFECTUATE THE DENSITY
BONUS LAW

Keeping the above framework in mind and understanding
the interplay between the various requiremenes will help te
understand the 2011 appellate decision in Wollmer 11,

Wollmer Il continued the trend begun by Friends af Lagaon
Valley and Wallmer I in 2007 and 2009, respectively, in which
the courts deferred to a city’s decisions promoting the supply of
affordable housing,” The key facts in Wallmer I7 involved the
City of Berkeley's (“Ciry”) approval of a use permit to construct
a five-story, mixed-use building with 98 residential uniss (74
base units plus 24 bonus units), including 15 affordable units,
commercial space, and parking, In addition to a 20.3% density
bonus, the City granted the developer’s requests for development
standard waivers applicable to building height, number of
stories, and setbacks. Project opponent Wollmer sued, bur the
trial court denied his petition for writ of administrative mandate
and entered judgment in favor of the City.

On appeal, Wollmer raised three density bonus related
arguments (in addition to unsuccessful CEQA-based arguments):
“(1) condition 68 of the use permit allowed the Developers to
receive Section 8 subsidies for density-bonus-qualifying units,
thereby exceeding the maximum ‘affordable rent’ established in
Health and Safery Code section 50053; (2) the Ciry's approval of
amenities should not have been considered when deciding what
standards should be waived ro accommodate the project; and (3)
the Ciry improperly calculared the project’s density bonus.”’4
The court of appeal rejected all three arguments.

Wollmer first argued thar the toral amount of rent
the developer would receive from very low income tenants
qualifying for Section 8 subsidies would exceed the “affordable
rent’” allowed under the Density Bonus Law because the
addirional federal subsidies sould exceed the smrurory amount.
In determining the merirs of this argument, the court concluded:
“Under this reasoning, the density bonus law caps the rotal rent
a housing provider can receive ffom any source 10 the above
amount, whether that rent comes from direct tenant payment or
a combinarion of tenant contriburiens and a Secrion 8 subsidy.
This is not the law.”™> The court condinued, “affordable rent
within the meaning of our density bonus law is concerned
with the rent thar a zenant pays, nor with che COmpensation
received by the housing provider. . . . Ir would be nonsensical
to equate the notion of scming of an affordable rent’ with thar
of seming and capping the developer’s compensation.™ 6 Finally.,
“imposing ‘costs’ on a developer atrempring o build affordable
uniss is hostile to the lomer and spirir of the density bonus
law7

Nen, Wollmer argued dhar by grandng a development
standard waiver, the Ciry violated the Density Bonus Law
becanse irwas grantod o acoemmodire cemsin [P AMEDITies,
indnding an interior counyand, a communiry plaza. and higher
ceilings. The appellare wour agim wojected obis argnmens,
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holding that “nothing in the statute requires the applicant o
strip the projece of amenites. . . . Standards may be waived
thar physically prectude construction of a housing developmenc
meeting the requirements for a density bonus, period””8 The
courcs reasoning suggests that a city may not micromanage the
design of a project. If the projecr meets che requirements of the
Density Bonus Law, the city must grant developmenc standard
waiver requests to ensure the project as designed is nor physically
prevented from being developed. Quoting che prohibition
coneained in section 63915(d)(1), the Wallmer I court warned,
as it did in Wolbuer I: “Had the City failed o grant the
waiver and variances, such action would have had ‘the effect
of physically precluding the construction of a development'
meeting che criteria of the density bonus law.”7?

Third, Wollmer argued that the City's calculation of the
density bonus was improper because the City relied on the
densities set forth in its zoning ordinance instead of its general
plan. In rejecting Wollmer's chird argument, the courr explained
that the City does not apply the general plan density standards
to specific pascels, and found that the City properly calculated
the density bonus based on the more specific provisions of its
zoning code.80

The Woallmer IT decision reaffirms cities’ ability to apply
broadly the Density Bonus Law to promote its goals through
the award of density bonuses and incentives, and by providing
flexibility in granting development standard waivers.

V1. LIMITS ON ABILITY TO CONDITION OR DENY A
QUALIFIED HOUSING DEVELOPMENT

What happens, though, if a city wants to deny a density
bonus project or impose conditions that make the project
infeasible? As explained above,8! the Housing Accountabiliry
Act expressly provides that a city may not mke such action
against a qualified affordable housing project unless one of
that statute’s limited findings can be made, and similarly, the
Density Bonus Law prohibits a city from denying a request for
an incentive or development standard waiver on grounds nor
identified in thar statute.

There is less certainty, however, abour whether a city can
grant the density bonus, and incentive and waiver requests, then
deny the project on other grounds. The Density Bonus Law
provides that if a general plan amendmenr, zoning amendment,
or other discretionary approval would nor otherwise be required
for a proposed project, approval of a density bonus or incentives
does nor require such approvals.82 For example. even if an
approved density bonus makes the project’s density exceed what
was otherwise allowed under the applicable general plan land
use designation and zoning district, the applicant would not be
required to seck amendments of those local regulations.

There may be situarions, however, where a project may
monetheless requine discrerionary approvals not dirsctly selated
o the density bonus or incentives. In such cases, some cities may
argue thar che Denary Bonus Law does nor affecr their abiliny
@ deny or condition a project under their broad police powers:
“A county wr cty may make and enforce within frs limizs all
local, police, samirary. and other ordinances and regulations mor
in conflicr with general laws™® This constimmional aurhorin:
given to dCities to adopr local ordinances is derived from dhe
“inherent seserved poster of the srate mo subjecr individual rights

to reasonable regulacion for the general welfure."$* A city's police
power “is as broad as that of the stace Legislature irsel£"83 For
example, local regulations based on aesthetics are permissible
sa long as they are reasonably related to the general welfare 86
Even though the police power is broad, it must not “canflict
with the general laws."8” A local regulation conflices with the
“general laws,” including statutes such as the Density Bonus
Law, if it “duplicates, contradicts or enters an area fully occupied
by general law; either expressly or by legishive implication.”88

It is important to consider this issue in is historical
context. Throughout the Density Bonus Law's development,
the Legislature declared thar affordable housing was critical
to California and that cities should nar create obstacles to
developing affordable housing. This mandate is not limited to
the Density Bonus Law, bur is also embodied in other starutes,
many of which are identified in Government Code section
65582.1. This legislative directive has been accepted by the
courts, which have held that the Density Bonus Law should be
fully implemented to encourage the creation of more affordable
units.8? Therefore, the Legislatuse and the courts recognize
thar more affordable housing is badly needed in California,
and local agencies should not impose roadblocks to thwart
such development unless they can make one of the statutory
findings.?"

For example, in Building Industry Associasion v. City of
Oceanside, the court held that a local ballor measure facially
conflicted with, and was preempred by, the Density Bonus
Law when it impeded the Density Bonus Law’s promotion of
construction of low-income housing.?! Similasly, in Friends of
Lagoon Valley?? the court examined the Density Bonus Law
and its relationship to the ciry’s police powers, and held that a
local ordinance’s imposition of a higher threshold for a project
to qualify for a density bonus would be preempted by the
Density Bonus Law and therefore void. Finally, Wollmer I and
Wollmer IT suggest thar disapproving a density bonus projecr
would invoke the prohibition in the Density Bonus Law against
applying development standards that would physically preclude
construction of the project.?3

In Wolfmer I, the City of Berkeley approved use permits
and variances for a mixed-use density bonus project consisting
of residential units and rerail commercial space.?% When the

legality of the Ciry’s approval was challenged, the appellate court
held:

Had the Ciry failed to granr the variances the result
would “have the effect of precluding the construcrion
of a development™ (§ 65915, subd. (), which mer the
criteria of the Density Bonus Law. If the Project as a
whole was nor economically feasible, then the below
marker rare housing unirs would nor be builr, and the
purpose of the Density Bonus Law o enconrage the
development of low and moderare income housing
would not be achiened 95

A similar condinsion was reached in Wolbner 17 regarding the
Cin's wonsideration of the project’s wse permir application. 6 Thus,
both Weimer coums have warmed thar denial of a wse parmir or
sariance might be conwary w the Densiry Bonus law, specifically.
secnon 639156/ (1). This judical langnage smplies thar & 2 i
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disapproves a density borus project’s applicadion for a use permit,
variance, design review; or similar permit, and the dty cannar make
any of the findings ser forth in the Density Bonus Law w justify the
disapproval, then che action would be conrrary to the purpose of the
Density Bonus Law and vulnerable o a writ of mandare issued by
the courss,? including atrommey’s fees and costs.

To interpret the law otherwise would allow a city o
undermine the purpose of the Density Bonus Law by subjecting
the project to a discrerionary approval process such as a
conditional use permir, then disapproving the project based on
broad “general welfare” concemns or similar grounds. Even
though such an adjudicatory action would be subject to the
standard of review in Code of Civil Procedure section 1094.5,
which is a less deferential standard than is typical for legislative
acrions,”® ic is a far easier to meer than the “specific adverse
impact” standard provided in the Density Bonus Law. Denying
density bonus projects or rendering them infeasible through
excessive conditions would mean “that housing units for lower-
income households would not be built and the purpose of the
density bonus law to encourage such development would not
be achieved."9?

As a practical nate, an applicant should consider formally
requesting an incentive or development standard waiver that
addresses potential grounds for denial (or excessive conditions
of approval). This will invoke the restrictions on denial set forth
in subdivisions (d)(3) and (e)(1) of the Density Bonus Law,
thereby preserving the opportunity to recover attorney's fees if a
subsequent lawsuir is suceessful.

VIL.POLITICAL REALITIES

Although many cities struggle to meet their fair share of their
respective regional housing need.'® particulasly the provision
of affordable housing units, developers often encounter local
resistance when proposing density bonus projects that would
help remedy this shortfall. Indeed, affordable multifamily
projects are regularly opposed by neighborhood groups. (These
groups ofren include citizens who identify themselves with “anti-
sprawl” and “smarst growth” policies — an irony not lost on the
development community.) Project opposition in Californias
urban centers is often highly-educared and organized, and
exerts significant influence on city staff and elected officials. As
a result, density bonus projects regularly confront strong third-
party opposition and unenthused local officials.

A relared political consideration is the resistance that
developers encounter when city staff and elecred officials
pesceive a development project is forced upon them. If a ciny
believes thar a developer is using the Density Bonus Law as a
hammer withour considering the effect of the project on the
communiry, the city might resist the project with the rools i
has available. Given this potential agency reaction, a developer
should consider spending time with ciry staff and officials w0
discuss not only how the Density Bonus Law affects the project.
bur dlso how dhe projoct positively affeas the iy feg. by
belping arain regional housing requirements, and Promoring
cransi-oriented and susainable development policies). A
mumual understanding of the applicable legal emsironment and
the impact of the project on the communiny showld be viswead
@s . means for advancing the dialogue berween the developer
and rhe giry, and meed mor be characrerized 25 a confronzaion.

The reality, however, is that even if the starste fimits a
city’s diseretion ta condition or deny a density bonus project, a
city may decide to do so anyway due o neighborhaod pressure
or as a reacrion to perceived strong-arming by the developer.
A developer then must decide whether to seek judicial relief;
which many are relucrant to do despite the porential to recover
attorney’s fees and costs, especially if the developer fears
repercussions on future projects within thar jurisdiction.

Because key elements of the Density Bonus Law are siill
subject to various interprerations char have not been clarified by
the Legislature, ic will likely be the courts thar pravide guidance
to both developers and ciries on fucure projects.

Vill. CONCLUSION

The Densicy Bonus Law is a potentially powerful tool
for developers of multifamily projects. Although the Density

. Bonus Law has existed for over thirty years, both developers

and cities have struggled with its application. The statute “is
confusing, convoluted, and subject to endless debate about
its requirements.”!0! As a resul, many developers are either
unaware of the law or unsure about how it works. Many cities
share this unfamiliarity and are resistant to atrempts to limic
their police powers when considering mulrifamily development
applications. The current residential real estate marker has begun
to sharpen the focus of developers, cities, and practitioners with
regard 1o this statute, and all parties should expect the Densiry
Bonus Law to become a more integral component of the local
multifamily housing projects entitlement process.

David H. Blackwell is a partner in the Walnut
Creek office of Allen Matkins Leck Gamble
@l Mallory & Nartsis LLP where he specializes in
all aspects of land use entitlements and litigation.
B David represents landowners, businesses, develop-
ers, and governmental agencies before administra-
tive agencies and state and federal  conrss.,

ENDNOTES

1 See, g, ).K. Dineen, Peninsula Housing: If You Build I,
They Will Rent, S.E Bus. Tisis, Aug. 26, 2011, azail-
able ar hup://www.bizjournals.com/sanfrancisco/print-edi-
tion/2011/08/26/peninsula-housing-if-yvou-build-it. hrml:
Roger Vincent, Aparsments Are the Development Du four
Among Builders, 1.A. Tisses, July 17, 2011, sevilable ar
herp://www latimes.com/business/lafi-commre~quarcesly-
apartments-20110717.0,4977484, printstory.

2 Cai Gov'r Copz § 65915. All statutory references are to

the California Government Code unless otherwise speci-

fied

Dfined as a “development project for five or more residen-

tial nnirs” Id § 639131)

4  Definod as “a density increase over the otherwise maimum

dllowable density as of the dare of application” to the locs]

agency. Id. § 659154f). .

AB. 2280 Bill Amalysis, ar 8 (Cal Apr. 21, 2008).

Wollraer . Ciy of Berkeley, 193 Cal. App. 4th 1329 (3011)

L%}

8\ W

18 =C;zf.:ﬁmzz,1 Real Propevty Jrernal » Volesue 29 Nourmber 4



11
12
I3
14
15
16
17
18
19

20

2]
22
23

24

25
26
27
28
29
30
31
32
33
34

35
36
37
38

35
40

19

[hereinafter Wollmer I]. An earlier First District opimion

invelving Mr. Wollmer's challenge to the City of Berkeley's

application of the Density Bonus Law to a different projece
is Wallwer v. Ciry of Berkeley, 179 Cal. App. 4th 933 (2009}

[hereinafter Wallmer 1.

Bldg Indus. Ass'n v. Cigy of Oceanside, 27 Cal. App. 4th 744,

770 (1994); Car. Gov'r Cope § 63582.1(F).

Wollmer I1. 193 Cal. App. 4ch ar 1339,

Car. Gav'r Cupe § 63917.

Friends of Lagaan Valley v. City of Vacaville, 154 Cal. App.

4ch 807, 824 (2007) (quoting Shea Homes Lid. Pship v.

Couniy of Alameda, 110 Cal. App. 4th 1246, 1263 (2003)).

Friends of Lagoon Valley, 154 Cal. App. 4th at 825.

Notes to Stats. 1979, ch. 1207, at 4738, sec. 3 (Cal. 1979).

A.B. 1866 Bill Analysis, ar 3-4 (Cal. Aug. 28, 2002).

Id ac 4.

Car. Gov't CopE § 65918,

Id. § 65915(a).

Car. Hearr & Sarety Cobe § 50079.5,

Id. § 50105.

Id. § 50093,

Wollmer 11, 193 Cal. App. 4th ar 1339; see CarL. Govi

ConeE § 65915(b)(1)(A)-(D).

See discussion infra Part 111.B.3,

See Car. Gov'r Cone § 65915(d)(1).

Stars. 2003, ch. 496, sec. 3.

Friends of Lagoon Valley v. City of Vacaville, 154 Cal. App.

4th 807, 824 (2007).

1d. ar 830.

See discussion supra Pare 11LA.1.

Wollmer 17, 193 Cal. App. 4th ar 1340,

1d. at 1343,

Cai. Gov'r Cobe § 65915(f)(4).

14.§ 65915(£)(1).

1d. § 65915(6)(2).

14§ 65915(H)(3).

/d. § 65915(b)(3).

Id.'§ 65915(n). The “[ilf permitted by local ordinance”

limitation was added by AB 2280 in 2008. Both Friends of
Lagoon Valley, 154 Cal. App. 4th ar 826, and Wallmer 1, 179

Cal. App. 4th ar 944, analyzed the pre-AB 2280 version of
section 65915(n) 1o hold that no implementing ordinance
was required for a city ro allow a greater number of density
bonus unirs.

Car Gov'r Copt § 65915(d)(1).

Wollmer I, 179 Cal. App. 4th ar 944.

Car. Gov'y Copz § 65915k).

The legislative analyses of SB 1818 indicate that the pur-

pose of this provision was to “ensure thar the incentives have
some value. The intent of adding “finandially sufficient’ is
[t0] ensure thar value is more than nominal and acmually of
benefir o the developer™ A B. 1818 Bill Analvsis, ar 5 (Cal.

Apr. 16, 2004).

Car. Govr Cone § 65917.

Id. § 6391501). The receipr of direar finanaa) incrniives
provided under the Density Bonus Law, however, removes
a rental housing project from the presmprion provisions of
the Costa Hawlking Acr, as explained in PelmeScak S
Properszes, LP v Gy of Los Amgrles, 175 Cal. App 4igh

41

43
44
43
46
47

48
49

50
51
52

(W IRV W)
SN D

66
67
68
69

Califorina Real Propersy forrsal » Vaboor 29 Nusahor 4

1396, 1402 (2009).

Mitchell B. Menzer & Svetlana G. Arrestatova, 4 Gride 0
California Government Code Section 65915: Density Boruses
and Incentives for Affordable Housing, 23 Car. Rear Pror.
.. Spring 2005, at 6-7.

Moderate income units must be in a common interest
development. CaL. Gov't Cobe § 65915(b){1)(D).

Id § 65915(d)(2).

Id § 63915(p)(1).

Id

14§ 65915(d\(3).

Although not defined in secrian 65915, “substantial evi-
dence” is generally defined as evidence of “ponderable
legal significance . . . reasonable in nature, credible, and of
solid value, and relevant evidence that a reasonable mind
might accept as adequate to support a conclusion.” Yaung 1.
Gunnon, 97 Cal. App. 4th 209, 225 (2002) (internal cita-
tions omitred).

Cat. Gov'r Cobk § 65915(d)(1).

A.B. 1866 Bill Analysis, at 5 (Cal. May 7, 2002); A.B. 1866
Bill Analysis, at 6 (Cal. Apr. 22, 2002); A.B. Bill Analysis,
ar 1 (Cal. Apr. 8, 2002).

See Wollmer 11, 193 Cal. App. 4th at 1344,

Ser discussion infra Part V.

Car. Gov'r Conk § 65589.5(j)(1).

Wollmer 11, 193 Cal. App. 4th ar 1349-50 (quoting Cal.
Gov'r Copt § 65589.5(d)(2)).

See discussion infra Part V1.

Cat. Gov'r Copr § 65915(d)(3).

14§ 65915(e)(1). The 2008 amendments added the refer-
ences to “physically precluding” the construction of a den-
sity bonus projecr, and deleted subdivision (f), which read:
“The applicant shall show that the waiver or modification is
necessary to make the housing units economically feasible.”
See Wollmer 11, 193 Cal. App. 4th ar 1346.

Cat. Gov'r Cobs § 65915(0)(1).

1d. § 65915(e)(2).

Id § 63915(e)(1). The starute does not identify any find-
ings that may be applied to deny a density bonus request.
Id.

1d

Id. $ 65589.5.

4. § 65589.5(b).

N. Pacifica, LLC v. City of Pacifica, 234 E Supp. 2d 1053.
1057-58 (N.D. Cal. 2062).

The Housing Accountability Act defines “feasible” as “capa-
ble of being accomplished in 2 successful manner within a
reasonable period of fime, taking into accouns econpmic,
environmental, social, and technological factors™ Car
Gov'r Copz § 65589.3h){1).

I, § 65389.3(d)12): ser abo id. § 63915(d)(1).

14§ 65389.3(h)(3).

14§ 65915(b)( 1H(A).

Similar 10 the definitions in subdivision (d)12) and (di(1)(B)
of secrion 63913, a “specific, adverse impact” is defined
“a significant. quantifiable, direar, and unavoidable fmpact.
based on objective, idenrified wiirten pudblic health or safery
sundards, polides, or conditions as they existed on dhe dae
the application was dermed complore™ Id § G3589.50)(1).

73



70 Id § 65589.56)).

7L N. Pacifica, LEC v City of Pacifica, 234 F. Supp. 2d 1033,
1060 (N.D. Cal. 2002).

72 Id.ac1039.

73 Wollmer 1, 179 Cal. App. 4th 933 (2009); Friends of Lagoair
Valley v. City of Vacaville, 154 Cal. App. 4th 807 (2007).

74 Wollmer II, 193 Cal. App. 4th ar 1338.

75 Id ac 1342,

76 Id. at 1342-43.

77 Id.ar 1344,

78 Id ar 1346.

79 Id. at 1347 {Quoting Wallmer 1, 179 Cal. App. 4¢h 933, 947
(2009)).

80 /d. at 1344-45.

81 See discussion supar Part [V,

82 Car. Gov'r Cobk § 65915(£)(5). (j).

83 Car. Const.art. X1, § 7.

84  Costa v City & County of San Francisco, 157 Cal. App. 4th
1550, 1557 (2007) (citing 8 WiTkIN, SUuMMARY OF Cal.
Law Constisutional Law § 784 (9th ed. 1988)).

85  Richeson v. Helal, 158 Cal. App. 4th 268, 277 (2007).

86 See, e.g., Novi v. City of Pacifica, 169 Cal. App. 3d 678, 682
(1985).

87 Cav. Const. art. XI,§ 7.

88  Viacom Outdvor, Inc. v. Cisy of Arcara, 140 Cal. App. 4th
230, 236 (2006).

8D See, e.g.. Bldg Indus. Assu v City of Oceanside, 27 Cal.
App. 4th 744, 770 (1994); Friends of Lagoon Valley v. City
of Vacaville, 154 Cal. App. 4th 807, 823-24 (2007); Shea
Homes Led. Pship v. County of Alameda, 110 Cal. App. 4th
1246, 1263 (2003); Wollmer I, 179 Cal. App. 41h ar 940-
41; Wolbmer 11, 193 Cal. App. 4th ac 1339 .

90 See discussion supra Part I11.B.3.

91 Bldg. Indus. Assn, 27 Cal. App. 4th at 770, 772.

92 Friends of Lagoon Valley, 154 Cal. App. 4th ar 830.

93 Cat. Gov'r Cobt § 65915{(e){1).

94 Wollmer I, 179 Cal. App. 4th ar 936.

95 Id ar 937.

96 “If the project were not built, it goes without saying that
housing units for lower-income households would not be
built and the purpose of the density bonus law o encourage
such development would not be achieved.” Wollmer 11, 193
Cal. App. 4th ar 1347.

97 At least one rrial courr has ruled thar the Density Bonus
Law requires a city 1o approve a density bonus project
where housing was otherwise entirely probibited. See Lewis
1. Soffer, Does the Deusity Bonus Law (Gur. Code § 65915}
Reguire Loral Government to Approve Mixed Use and
Housing Projects Where Local Zowing Does Nov Allow Housing
az A7, 18 MiLizR & S1age Rean Estare Newsacgar, July
2008, ar 2.

98 Ser. v.g., Topanga Asoc. for a Sceair Gty r. County of Las
Angeles, 11 Cal 34 506, 315 [1974).

99 Whilmer 7. 193 Cal. App. 4ah a1 1347,

190 Ser Can. Govr Cont §8 6355384-63554.7.

101 AB. 2280 Ball Analvsis, Staff Commenes, ar 11 (Cal. Apr.
21, 2008).

20 Califarria Real Prgpergy Jrsmnal @ Vikuaee 29 Nogrober 4



KRONICK
MQEKOVITZ
KMTG Sh ol mh ~ T T
REFERENCE GUIDE QUGIRARD

A LAW CORPORATION

Maximizing Density Through Affordability

A Developer’s Guide to
the California Density
Bonus Law

By Jon E. Goelz and Tom Sakai |

advantage of California's Density Bonus Law,

a mechanism which allows them to obtain
more favorable local development requirements
in exchange for offering to build affordable or
senior units. The Density Bonus Law (found in
California Government Code Sections 65915
- 65918) provides developers with powerful tools to
encourage the development of affordable and senior ‘
housing, including up to a 35% increase in project
densities, depending on the amount of affordable
housing provided. The Density Bonus Law is about
more than the density bonus itself, however. It is
actually a larger package of incentives intended to
help make the development of affordable and senior
housing economically feasible. Other tools include
reduced parking requirements, other incentives and
concessions such as reduced setback and minimum
square footage requirements, and the ability to
donate land for the development of affordable
housing to earn a density bonus. Often these other
tools are even more helpful to project economics
than the density bonus itself, particularly the special
parking benefits. Sometimes these incentives are
sufficient to make the project pencil out, but for other
projects financial assistance is necessary to make
the project feasible.

Savvy housing developers are taking

In determining whether a development project would
benefit from becoming a density bonus project,
developers also need to be aware that

*  The Density Bonus is a state mandate. A
developer who meets the reguirements of
the state law is entitled o receive the density

Sacramento | Bakersfield | Roseville | San Luis Obispo | Walnut Creek | www.kmtg.com [ﬂ;!
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bonus and other benefits. As with any state
mandate, some local governments will resent
the state requirement and will attempt to
resist. But many local governments like the
density bonus as a helpful tool to cut through
their own land use reguirements and local
political issues.

Use of a density bonus may be particutarly
helpful in those jurisdictions that impose
inclusionary housing requirements for new
developments.

How the Density Bonus Works

Proi ntitl nsi

Cities and counties are required to grant a density
bonus and other incentives or concessions to
housing projects which contain one of the following:

At least 5% of the housing units are restricted
to very low income residents.

At least 10% of the housing units are restricted
to lower income residents.

At least 10% of the housing units in a for-sale
common interest development are restricted to
moderate income residents.

The project donates at least one acre of land
to the city or county for very low income units,
and the land has the appropriate general plan
designation, zoning, permits and approvals,
and access to public facilities needed for such
housing.

*  The project is a senior citizen housing
development {no affordable units required).

*  The project is a mobilehome park age-
restricted 1o senicr citizens (no affordable units
required).

Density Bonus Amount
The amount of the density bonus is set on a sliding
scale, based wpon the percentage of affordable units

at each income level, as shown in the chart on the
following page.

Jon E. Goetz

Jon is an attorney at Kronick
Moskovitz Tiedemann &
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experience In land use, real
estate, affordable housing,
redevelopment and municipal
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Tom Sakai
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Density Bonus Chart*

Percenfage™ | DepsityBonus | DensiyBanus | DensityBarws | Density Bonus Bomus ™+
5% 20% - - - 20%
6% 225% 2 - y 20%
7% 25% . . . 20%
8% 27.5% - : - 20%
9% 30% - . g 20%
10% 32.5% 20% 5% 15% 20%
1% 35% 21.5% 6% 16% 20%
12% 35% 23% 7% 17% 20%
13% 35% 245% 8% 18% 20%
14% 35% 26% 9% 19% 20%
15% 35% 27.5% 10% 20% 20%
16% 35% 29% 1% 21% 20%
17% 35% 30.5% 12% 22% 20%
18% 35% 32% 13% 23% 20%
19% 35% 33.5% 14% 24% 20%
20% 35% 35% 15% 25% 20%
21% 35% 35% 16% 26% 20%
22% 35% 35% 17% 27% 20%
23% 35% 35% 18% 28% 20%
24% 35% 35% 19% 29% 20%
25% 35% 35% 20% 30% 20%
26% 35% 35% 21% 31% 20%
27% 35% 35% 22% 32% 20%
28% 35% 35% 23% 33% 20%
29% 35% 35% 24% 34% 20%
30% 35% 35% 25% 35% 20%
31% 35% 35% 26% 35% 20%
32% 35% 35% 27% 35% 20%
33% 35% 35% 28% 35% 20%
34% 35% 35% 29% 35% 20%
35% 35% 35% 30% 35% 20%
36% 35% 35% 31% 35% 20%
37% 35% 35% 32% 35% 20%
38% a5% 35% 33% 35% 20%
39% 35% 35% 34% 35% 20%
40% 35% 35% 35% 35% 20%

* All dansity banus calculations resufsng in facions are rounded up ta the nasd whotz number
** Affardabie unit percentags is calodat=d excludmg wnits added by & density banus.
“* Ne affardabla units are required for senior housing units ta receive a dansity bonus

A Developer's Guide to the California Density Bonus Law © 2012, Kronick Moskovitz, et al. ﬁ
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In addition to the dansity bonus, the city or counly is
also required fo provide one or more “incentives” or
“concessions” to each project which qualifies for a
density bonus (except that market rate senior citizen
projects with no affordable units, and land donated
for very low income housing, do not appear to be
entitled to incentives or concessions). A concession
or incentive is defined as:

* Areduction in site development standards or
a maodification of zoning code or architectural
design requiremenis, such as a reduction
in setback or minimum square footage
regquirements; or

*  Approval of mixed use zoning; or

Other regulatory incentives or concessions
which actually result in identifiable and
financially sufficient cost reductions.

The number of required incentives or concessions
is based on the percentage of affordable units in the
project:

*  For projects with at least 5% very low income,
10% lower income or 10% moderate income
units, one incentive or concession is required.

*  For projects with at least 10% very low
income, 20% lower income or 20% moderate
income units, two incentives or concessions
are required.

*  For projects with at least 15% very low
income, 30% lower income or 30% moderate
income units, three incentives or concessions
are required.

The city or counly is required to grant the
concession or incentive proposed by the developer
unless it finds that the proposad concession or
incentive is not required in order to achieve the
required affordable housing costs or rents, or would
cause 2 public health or safzly problam, cause an
environmental problem. hanm historical property, or
watild be contrary to law. Financial ncentives, fee
waivers and reductions in dedication requirements

may be, but are not required to b2, provided by the
city or county

rF f i

A development qualifying for a density bonus also
recewes two addona! forms of assistance which
have important benefils for a housing project:

*  Walver or Reduction of Development
Standards. If any other city or county
develcpment standard would physically
prevent the project from being buili at the
permitted density and with the granted
concessions/incentives, the developer may
propose to have those standards waived or
reduced. The cily or county is not permitted
to apply any development standard which
physically precludes the construction of the
project at its permitied density and with the
granted concessions/incentives. The city
or county is not required to waive or reduce
development standards that that would cause

“This ability to force the locality to modify
its normal development standards is
sometimes the most compelling reason
for the developer to structure a project to
qualify for the density bonus.”

a public health or safety problem. cause

an environmental problem, harm historical
property, or would be contrary to law. The
waiver or reduction of a development standard
does not count as an incentive or concession
Development standards which have been
waived or reduced utilizing this saction include
setback requirements and lot coverage
requirements. This abilly to force the lacality
to modrfy its nonmal development standads is
sometimes the most compeling reason for the
developer to structure 2 projsct to qualify for
the densiy bonus.

A Developer’s Guide to the California Density Bonus Law © 2012, Kronick Moskovitz, et al. m
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¢ BMaximum Parking Requirements. Upon the
developer's request, the cily or county may not

require more than one onsite parking space
for studio and one badroom units, two onsite
parking spaces for two and three bedroom
units, and two and cne-half onsite parking
spaces for units with four or more bedrooms.
Onsite spaces may be provided through

tandem or uncovered parking, but not onstreet

parking. Requesting these parking standards
doses not count as an incentive or concession,
but the developer may request further parking
standard reductions as an incentive or

“In many cases, achieving a reduction in

parking requirements may be more valuable

than the additional permitted units.”

concession. This is one of the most important
benefits of the density bonus statute. In
many cases, achieving a reduction in parking
requirements may be more valuable than

the additional permitted units. In higher
density developments requiring the use of
structured parking. the construction cost of
structured parking is very expensive, costing
upwards of $20,000 per parking space. While
this provision of the density bonus statute

can be used to reduce excessive parking
requirements, care must be taken not to
impact the project’'s marketability by reducing
parking to minimum requirements which lead
to parking shortages.

Affordable Housing Restricti

*  Rental Units. Affordablza rental units must
be restricted by an agresmsant which sets
maximum incaomes and rents for those units.
The income and rent restrictions must remain
m plzce for 2 30 year term, or a longer period
if required by the terms of othar subsidias
received by the projsct Rents must be
resonctad as follows:

For very low income units. rents may not
exceed 30% x 50% of the area median
income for a household size suitable for
the unit.

For lower income units, rents may not
exceed 30% x 60% of the area median
income for a household size suitable for
the untt.

Area median income is determined
annually by regulation of the California
Department of Housing and Community
Development, based upon median
income regulations adapted by the

U.S. Department of Housing and Urban
Development.

Rents mus? includs 2 reasonable utility

Household size appropriate to the unit
means 1 for a2 studo unit. 2 for 2 one

A Developer's Guide to the California Density Bonus Law © 2012, Kronick Moskovitz, et al.
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bedroom unit, 3 for a two bedroom unit, 4
for a three bedroom unit, efc.

Alist of current affordable rent calculations
and income limits for many California
countias is available on the Kronick.
Moskowitz, Tiedemann & Girard website at
www.kmtg.com/publications.

*  For Sale Units. Affordable for sale uniis must
be sold to the initial buyer at an affordable
housing cost. All housing related costs
generally may not exceed 35% x 110% of
the area meadian income for a household size
suitable for the unit. Housing related costs
include mortgage loan payments, morigage
insurance payments, property taxes and
assessments, homeowner assaociation fees,
reasonable utilities allowance, insurance
premiums, maintenance costs, and space
rent.

Buyers must enter into an equity sharing
agreament with the city or county, unless
the equity sharing requirements conflict
with the requirements of another public
funding source or law. The equity sharing
agreement does not restrict the resale
price, but requires the original owner to
pay the city or county a portion of any
appreciation received on resale.

The city/county percentage of appreciation
is the purchase price discount received by
the original buyer, plus any down payment
assistance provided by the city/county.
{For example, if the original sales price

is $200,000, and the original fair market
value is $250,000, and there is no city/
county down payment assistance, the city/
county subsidy is $50,000, and the city/
county’s share of appreciation is 20%).

The seller is permitted to retain its
originzi down payment, the value of any
improvements made to the home, and the
remaining share of the appreciation.

The income and affordahility requirements
arz nat binding on reszale purchasers
{but if other public funding saurces or

programs are used, the requirements may
apply to resales for a fixed number of
years).

A list of current affordable housing cost
calculations and inceme limits for many
California counties is available at the
Kronick, Moskovitz, Tiedemann & Girard
website at www kmtg.com/publications.

How th nsity Bon orks for Seni roj

As shown in the Density Bonus Chart above. a
senior citizen housing development meeting the
requirements of Section 51.3 or 51.12 of the Civil
Code qualifies for a 20% density bonus. This

is a very desirable option for senior housing
developmenis. In jurisdictions where the local
ordinances do not reduce the parking requirements
for senior housing developments, the reduced
parking requirements alone may justify applying for
a density bonus.

“In jurisdictions where the local ordinances
do not reduce the parking requirements for
senior housing developments, the reduced
parking requirements alone may justify
applying for a density bonus.”

How nsity B W Condomini
Conversion Projects

The density bonus statute provides for a density
bonus of up to 25% for candominium conversion
projects providing at least 33% for the total units

to low or moderate income hauseholds or 15%

of the units to lower income households. Many
condominium conversion projects are not designed
in a manner that allows them fo take advantisge

of the opportunity to construct additional units,

but some projects may find this helpful While
condominium conversions are not presently a viable
development afamative, this provision may be of
same value in fmited situztions in the future.
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Hows the Density Bonus Works for Child Care

Housing projects that provide child care are eligible
for a separate density bonus equal to the size of the
child care facility. The child care facility must remain
in operation for at least the length of the affordability
covenants. A percentage of the child care spaces
must also be made available to low and moderate
income families. A separate statute pamits cities
and counties to grant density bonuses to commercial
and industrial projects of at least 50,000 square feet.
when the developer sets aside at least 2,000 square
feat in the building and 3,000 square feet of outside
space for a child care facility. See Government
Code Section 65917.5 for additional details.

How to Obtain a Density Bonus Through Land
Donation

Many market rate housing developers are
uncomfortable with building and marketing
afiordable units themselves, whether due to their
fack of experience with the affordable housing
process or because of their desire to concentrate
on their care market rate homes. Other developers
may have sites that are undendilizad in tamms of

1] .,HEI"«
iy =
] Beddl

el -

project density. The density bonus law contains a
special sliding scale banus for land donation which
allows those developers to turn over the actual
development of the affordable units to local agencies
or experienced low income developers. The density
bonus is available for the donation of at least an
acre of fully entitled land, with all needed public
facilities and infrastructure, and large enough for
the construction of a high density very low income
project containing 10% of the total homes in the
development. The parcel must be located within
the boundary of the proposed development or,
subject ta the approval of the jurisdiction, and within
one-fourth mile of the boundary of the proposed
development. The more units that can be built on
the donated land. the larger the density bonus.
Because of the parcel size requirements. this option
is only practical for larger developments. The land
donation density bonus can be combinad with the
regular density bonus provided for the devalopment
of affordable units, up to a maximum 35% density
bonus. A master planned community developer
needs to carefully evaluate the land donation option
as oppased ta engaging an affordable housing
deveioper to fulfill the project’s affordable hausing
abligations. In many cases the master davalopsar
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will prefer to control the affordable component of
the project through a direct agreemant with the
affordable housing developer, rather than allowing
the local govemment to contro] the project.

How the Density Bonus Can Help in a
Friendly Jurisdiction

While the density bonus law is often usad by
developers to oblain more housing than the local
jurisdiction would ordinanly permit, it can also

be a helpful land use toal in jurisdictions which
favor the proposed project and want to provide
support. Planners in many cities and counties may
be disposed by personal ideclogy or local policy
to encourage the construction of higher density
housing and mixed use developments naar transit
stops and downtown areas, but are hampered by
existing general plan standards and zoning from
approving these soris of projects. Elected officials
often support these projects too, but may find it
politically difficult to oppose neighborhood and

“The density bonus can provide a useful
mechanism for increasing allowable density
without requiring local officials to approve
general plan amendments and zoning
changes.”

environmental groups over the necessary general
plan amendments, zoning changes and CEQA
approvals.

The density bonus can provide a useful mechanism
for increasing allowable density without requiring
lacal officials to approve general plan amendmenis
and zoning changes. A project that satisfies the
reguirements of the density bonus law often can
obtain the necessary land use approvals through
the award of the density bonus units and requested
cancessions and incentives, without having to
amend the underiying land use reguirements.
Friendly local officials may encouraga the use of the

density bonus fo “force” the jurisdiction to approve a
desired project.

How the Density Bonus Law Can Help in
a Hostile Jurisdiction

Iitis important to know that the density bonus is a
state law requirement which is mandatory on cities
and counties, even charter cities which are free
from many other state requirements. A developer
who meets the law's requirements for affordable
or senior units is entitled to the density bonus and
other assistance as of right, regardiess of what the
locality wants (subject to limited health and safety
exceptions). The density bonus statute can be used
to achieve reductions in development standards
or the granting of concessions or incentives from
jurisdictions that otherwise would not be inclined
to grant those items. Examples might include a
reduction in parking standards if those standards
are deemed excessive by the developer, or other
reductions in development standards if needed to
achieve the total density permitted by the density
bonus.

Developers who nonetheless encounter hostility
from local jurisdictions are provided several tools

ta ensure that a required density bonus is actually
granted. Developers are entitled to an informal
meeting with a local jurisdiction which fails to modify
a requested development standard. If a developer
successfully sues the locality to enforce the density
bonus requirements. it is entitled to an award of its
attorneys’ fees. The obligation to pay a developer’s

“A developer who meets the law’s
requirements for affordable or senior units

is entitled to the density bonus and other
assistance as of right, regardless of what the
locality wants.”

attarneys’ fees is & powerful incentive for loca?
jurisdictions to valuntarily comply with the sz=
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law dansity banus requirements, even when the
junsdiction is not in favor of s effects on the project.

CEQA Issues in Density Bonus Projects

Alithotigh there is no specific density bonus
exemption from the Cafiformia Environmental
Quality Act, many density bonus projects are likely
candidates for urban infill and affordable housing
examptions from CEQA. Ones commenly invoked
exemption is the Class 32 urban infill exemption
found in CEQA Guidelines Section 15332. That
exemption is available if the project is consistent

with applicable general plan designation and zoning,
the site is five acres or less and surrounded by
urban uses, is not habitat for endangered, rare or
threatened species, does not have any significant
effects relating to traffic, noise. air quality or water
quality, and is adequately served by utilities and
public services. Other exernptions are available

for high density housing projects near major transit
stops (CEQA Guidelines Section 15195) and
affordable housing projects of up to 100 units (CEQA
Guidelines Section 15184).

Arecent case. Wolimer v City of Beikeley, clarified
the use of the CEQA infll exemption for density
bonus projects. In that case, an oppanent of a
Berkeley density bonus project challenged the City's
use of the urban infill exemption on the grounds that

the City's modifications and waivers of development
standards, as required under the density bonus

law, meani that the project was not consistent with
existing zoning. The court rejected that argument,
finding that the modifications required by the
density bonus lzw did not disqualify the project from
claiming the exemption.

Not all density bonus projects will qualify for one
of these CEQA exemptions, however. Sometimes
the additional density provided to non-exempt
projects may bring the project out of the coverage
of an existing CEQA approval for a general plan,
speciiic plan or other larger project. For instance, if
a previously approved enviranmental impact report
analyzed a 100 unit project as the largest allowed
under existing zoning, but the developer is able

to qualify for 120 units with a density bonus, the
existing EIR may not cover the larger project. The
larger density bonus project may require additional
CEQA analysis for approval.

Using the Density Bonus to Satisfy
Inclusionary Housing Requirements

Many of Califomia’s cities and counties have
adopted inclusionary housing ordinances, which
typically require that a specified percentage of
units in a new housing development be restricted
as affordable units. The inclusionary requirements
significantly reduce income from rental units and
sales prices of for-sale homes. In today’s tight
housing market, compliance with local inclusionary
requirements may make many projects economically
infeasible. The density bonus provides one method
for developers to improve the economics of their
project while still complying with the inclusionary
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housing requitements. While there are some local
agencies which befieve that inclusionary units

do not qualify for density boauses, it is generally
understood that the density bonus is intended by
state law to be a powerful financial toal fo help
developers achieve the inclusionary housing
reguirements.

“In today'’s tight housing market, compliance
with local inclusionary requirements may

make many projects economically infeasible.

The density bonus provides one method
for developers to improve the economics
of their project while still complying with the
inclusionary housing requirements.”

Local inclusionary housing ordinances are currently
in a state of uncertainty due to recent case law.
One recent case, Palmer/Sixth Street Properties,

L P v. City of Los Angeles, 175 Cal. App. 4th 1396
(2009), held that inclusionary housing requirements
violate the Costa-Hawkins Act, which allows

owners of residential rental housing to establish the
inttial rental rates for housing units without being
subject to government rent limits. However, there
are exceptions to the Costa-Hawkins rent control
prohibition for developers who receive assistance
under the density bonus law or who receive

direct financial assistance from a public agency.
Localities with inclusionary housing ordinances may
welcome a developer’s use of the density bonus law
because this will effectively prevent the developer
from challenging the applicability of the inclusionary
housing ordinance.

Density Bonus - A Flexible Tool

The Density Bonus Law can be 2 powerful tood

for a variely of diferent types of development
projects. whather they are traditional affordable
housing projects, predaminantly market rate housing

devzlopmants, or senior projects. Obtaining greater
densily can help the developer of any type of project
bring costs and financing sources into line by pufting
more homes en the land, reducing the per unit land
costs. Use of the favorable parking requirements
can reduce the amount of costly land needed for
parking. The incentives and concessions to be
provided by the local government can provide a
helpful way to modify development requirements
wshich may stand in the way of a successful project.
Of course there is a price to pay for these benefits

- the affordable units needed to eam the density
benus. Each developer will need to make a cost-
benefit determination whether the cost of compliance
is worth the benefits. But the Density Bonus Law

is unquestionably a useful option for housing
developers trying to make financial sense of their
projects in today's economy.

Density Bonus Statutes

Please refer to pages 11 through 16.
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Density Bonus Statutes

Government Code Sections 65915
- 63918, Effective as of January 1,
2012

63915, {a) When an applicant

see¥ks a dansity bonus for a housing
davelopment within, or for the donation
of land for housing within, the jurisdiction
of a aty. county, or city and county,

ihat local government shall provide the
appdicant with incentives or concessions
for the production of housing units and
chitd care facilities as prescribed in this
sadlion. All ciies, counties, or cities

and counties shall adopt an ordinance
that specifies how compliance with this
section will be implemented. Failure

to adept an ordinance shall not relieve

a city, county, or city and county from
complying with this section.

(b) (1) Acity, county, or city and county
shall grant one density bonus, the
amount of which shall be as specified

in subdivisicn (f), and incentives or
concessions, as described in subdivision
{d), when an applicant for a housing
development secks and agrees to
construct a housing development,
excluding any units permitted by the
density bonus awarded pursuant lo this
section, that will confain at least any one
of the following

{A) Ten percent of the total units of a
housing development for lower income
houszhalds, as defined in Section
50079.5 of the Health end Safety Code.

{B) Five percent of the total units of

a housing davelopment for very low
income househaolds, as defined in
Section 50105 of the Health and Safety
Coda.

(C) A senior citizen housing
davelopment, as dafined in Sections
51.3 and 51.12 oi the Civil Code, o
mchichome park that limis residency
based on ags requirements for housing
for older persens pursuard to Section
T93.78 or 739 5 of the Civit Ceda

{0 Ten perceat of e kotal dwelling
umis i 2 cormrman nt=rest development
as ¢efnad in Sactan 1351 of the

Ciuil Cote for persans and families

of modera= ircame, as defined in
Sectior 53093 of the Healtr and Safety
Codz proyieed thaf all urits in te

davalogrnani 2re ofiered i the public
Far purdhass.

{2) For purpases of calloulztng ihe
amour of fhe densy bonus pursusn
to subdivision (§), fhe sepiicant who
reguests a dansity boms pursusnt to
s subdnasion shafl glect whether the
bomss shall be avanded on the basis
of subparagraph (A). (B), (T), or (D) of
paragaph (1).

{3} For the purposes of ihis seclion,
“total units” or “tolal dwelling unils” does
nol inclyde units added by a density
bonus awarnded pursuant to this saction
or any local law granting a greater
density bonus.

(c) {1) An applicant shall agree to, and
the &ity, county, or cily and county shall
enswre, continuad affordability of all low-
and very low income units that qualified
the applicant for the award of the density
bonus for 30 years or a longer period of
time if required by the construction or
morigage financing assistance program,
mortgage insurance program, or rental
subsidy program. Rents for the lower
income density bonus units shall be

sel at an affordable rent as defined in
Section 50053 of the Health and Safety
Code. Owner-occupied units shall be
available at an affordable housing cost
as defined in Section 50052.5 of the
Health and Safety Code.

{2) An applicant shall agree 1o, and

the cily, county, or city and county

shall ensure that. the initial occupant

of the moderate-income units that are
directly related to the receipt of the
densily bonus in the common interest
development. as defined in Section

1351 of the Civil Code, are persons

and families of moderatz income. as
defined in Section 50083 of the Health
and Safety Code. and that the uits are
offered at an affordable housing cost. as
that cost is defined in Seclion 50052.5
of the Health and Safziy Coda. The
local govemment shall enforee an equcy
sharing agreement unless d (s in conSict
with the requirements of another pubic
funding source o7 law. The followng
apply to the equily sharing agreament

(A) Upon resals, the selier of the

unit shall retain the value of ay
improvemeants, the down payment
and the sefler’s proparfonsis shars
of appreciafion. The lecal gousmyment
shall recapture ey inita! subsidy 25

defined in subparagraph (B), and ifs
preportionate share of appreciation,

as defined in subparagraph (C), which
amoumt shall be used within five years
for any of the purposes desciibed in
subdpasion (2) of Section 33334.2 of the
Health and Safety Code that promote
home ownership.

(B) For purposes of this subdivision, the
locat govemment's initial subsidy shall
be equal to the fair market value of the
home at the time of initial sale minus the
initial sale price to the moderate-income
household. plus the amount of any
down payment assistance or mortgage
assistance. If upon resale the markat
value is lower than the initiat markat
value, then the value at the time of the
resale shall be used as the initial market
value.

(C) For purposes of this subdivision, the
local government's proportionate share
of appreciation shall be equal to the ratio
of the local government's initial subsidy
to the fair market value of the home at
the time of initial sale.

{d) (1) An applicant for a density bonus
pursuant to subdivision (b) may submit
to a city, county, or cily and county a
proposal for the specific incentives

or concessions that the applicant
reqguests pursuant to this section, and
may request a meeting with the city,
county, or city and county. The city,
county, or city and county shall grant the
concessicn or incentive requested by
the applicant unless the city, county, or
city and county makes a waitten finding
based upon substantial evidence, of any
of the following:

(&) The cancession ar incentive is not
reguired in order to provide for affordable
housing costs, as defined in Section
50052.5 of the Health and Safety Cods,
or far rents far the targeted units to be
set as specified in subdivision (c).

{B) The concessian or incentive would
have 2 specific adverse impa<t, as
deined in paragraph (2) of subdivision
{d) of Section 65589.5, upan public
fiealth and safety or the physical
environment or on any reat progerty
it is listed in the California Begiater of
Histarical Resources and for which thae
ig na feasible method to satisfactoriy
miigatz ar avaid the specific

adverse impact without rendering the
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developmant umaffiordable (o love and
maderziz-mncome households.

£C) The concession or incenfive vould
be contrary to state or federal (aw.

{2) The applicant shall receive the
following number of incentives or
CONCessions:

{A) One incentive or concession for
projadds that include at least 10 percent
of tha total units for lower income
househalds, at least 5 percent for very
low income households, or at least

10 percent for persons and families of
mederate income in a common interest
development.

(B) Two incentives or concessions for
projects that inciude at least 20 percent
of the total units for lower income
households, at least 10 percent for
very low income households, or at least
20 percent for persons and families of
meoderate income in 2 common interest
development.

(C) Three incentives or concessions for
projects that include at least 30 percent
of the total units for lower income
households, at least 15 percent for
very low income househalds, or at least
30 percent for persons and families of
modsrate income in a common interest
develapment.

(3) Tha applicant may initiate judicial
proceadings if the city, county. or city
and county refuses to grant a requested
density bonus, incentive, or concession.
If a court finds that the refusal to grant a
requestad density bonus, incentive, or
CONCESSIoN is in viclation of this sectien,
the court shall award the plaintiff
reasonable altomey’s fees and costs of
suiz. Nething in this subdivision shall be
interpretad to require a local govermnment
to grant an incentive ar concession

that has a specific. adverse impact. as
definsd in paragraph (2} of subdivision
{d} of Section 65589.5, upon heakh
safety. ar tha physical environment. and
far wiich there Is no faasible methad

to ==8sfactarily mitigate or avoid the
specific adverse impact. Nathing m

this subdivision shall be interpretzd to
rEquirz z [acal gavsmment ta grant an
inzentyve ar cancession that would have
an advesse impact an any reat praperty
that is Bsézg in the Caliomia Register
of Histarical Resources. The city

oowrtty, or oity and cowurnly shad establish
Frocedurss for camying cut Dus saction.
et shalll imclude legistatve body
Fpproval of the maans of compliance
sith this seciion.

{=) 1) In mo case may a city, county, or
oty amd county 2pply any development
standard that will have the effzct of
physically prediuding the construction
of a development meeting the criteria of
subdivision (b) at the densiies or with
the comcassions o incenfives permitied
by thus sedtian. An applicant may submit
1o 3 Gity, county, or city and county a
proposal for the waiver or reduction of
devalopment standards that will have
the effect of physically precluding the
construchion of a development meaaling
the critefia of subdivision (b) a1 the
densitias or with the concessions or
incentives permitted under this section,
and may request a maeting with the
city, county, or cily and county. If a court
{inds that the refusal to grant a waiver or
reduction of development standards is
in violation: of this section, the court shall
award the plaintiff reasonable attorney's
{zes and costs of suit. Nothing in this
subdivision shall be interpreted to
require a local government to waive

or reduce development standards if

the waiver or reduction would have a
specific. adverse impact, as defined

in paragraph (2} of subdivisicn (d) of
Section 65589.5. upon heatth, safaty,

or the physical environment. and for
v/hich there is no feasible method

to satisfactorily mitigale or avoid the
specific adverse impact. Nothing in

this subdivision shall be interpreted to
require a local government to waive

or reduce development standards

that would have an adverse impact

on any real property that is listed in

the Califomia Ragister of Historical
Resources, or to grant any waiver or
reduclion that would be contrary lo state
or federal law.

(2) A proposal for tha waiver or
reduction ¢f devaiopment standards
pursuan to this subdivision shall neither
raduce nas increasa the number of
incentives oF conoassions to which

the applicant is entitiad pursuant to
subdiision (d).

{f) For e puspases of this chapier,
“dansiy bonus” means a dansity
noezse over the ctherwizs madimum
aliowzhle residert= density 2s of the

date of apphication by the applicant o
the city, coumly, or ey and county. The
applicant may eiect to accept a lassar
percentags of densily bonus. The
amaunt of density bonus to which the
appiicant is entitiad shafl vary accerding
to the amount by viwch the percentage
of affordable housing uniis exceeds (he
percentage established in subdansion
®).

(1) For housing develcpments mesting
the cnlenia of subparagraph (A) of
paragraph (1) of subdivision (b), the
density bonus shall be calculaied as
follows:

10 20
1 215
12 23
13 245
14 26
15 27.5
17 30.5
18 32
19 335
20 35

{2) For housing developments mesting
the criteria of subparagraph (B) of
paragraph (1) of subdivision (b). the
density bonus shall be calculated as
follows:

20

5

6 225
7 25
8

9

275
30
10 325
11 35

(3) For housing developmants masting
the critaria of subparagraph (C) of
paragraph (1) of subdiision (k). Be
density banus shalf ke 20 peroent ot
number of semar housing wifs.
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(4) For housing developmanis meztng
the criteria of subparagraph (U) of
paragraph (1} of subdivision (b, the
density bonus shall be calcuiatzd as
follows:

anramitmant. zoning change, o other
dhsor=tiomary approval

(@) (13 V¥han an apphicant for a feniztive
sulidinasion map, pareel map, or other
resifiential development approval
dionates kand to 2 city. county, or aity
and coumty in accordance with this
subidivision, the applicant shall be
eniiiad fo a 15-percent increase above
the otherwise maximum allowable
residental density for the entire
development, as follows

5
1 6
12 7
13 8
14 9
15 10
16 11
17 12
18 13
19 14
20 15
21 16
22 17
23 18
24 19
25 20
26 21
27 22
28 23
29 24
30 25
3 26
32 27
33 28
34 29
35 30
36 31
37 32
38 33
39 34
40 35

(5% All density calculabons resulting in
fractianal units shall be roundzd up o
fhe next whole number. The granting of
& density hanus shalb not be interprated.
inamd of itsalf, o require 2 geners)
pian amendment, ncal coasts! pian

12 17
13 18
14 19
15 20
16 21
17 22
18 23
19 24
20 25
21 26
22 27
23 28
24 29
25 30
26 3
27 32
28 33
29 34
30 35

(2) This increase shall be in addition
to any increase in densily mandated
by subdisision (b), up to a maximum
combined mandatad densily increase
of 35 percent if an applican? seaks
an inease pursuant to bath this
subdrision end subdivisicn (b)

A8 dansity calaufzlions rasulting in
Eadional units shail be rounded up
to the mext whale number. Nathing in
his subdrision shall be cansfrued to
enlages o dimimisn the authority of

a iy county, ar cty and county ta

require 3 devsloper to dongte band as a
condtion of development An applicant
shadl ve efligitie for fhe moeased density
bonus desoribed i this subdnssion if aif
of the foflowding conditions ere met:

(A) Tihe applicant donaies and ransfers
he land mo lzisr than the date of
appsoval of the Enal sutdivision map,
parced map, or residential development
apphcation.

{B) The developatle acreage and
zoming diassiiication of the land being
transferred are sufficent 1o pemit
construction of units affordable to very
low income households in an amount
not kess than 10 percent of the number
of residential unis of the proposed
development.

(C) The transferred land is al leasl one
acre in size or of sufficient size to permit
development of at least 40 units, has the
appropnate general plan designation,

1S appsopnately zoned with appropriate
development standards for development
al the density described in paragraph
(3) of subdivision (c) of Section 65583.2,
and is or will be served by adequate
public facilities and infrastructure.

(D) The transferred land shall have all
of the permits and approvals. other
than building permits, necassary for the
development of the very low income
housing units on the transfemed land,
not later than the date of approval of
the final subdivision map. parcel map
or residential development application,
except that the local govemment may
subject the proposed development to
subsequent dasign review to the extent
authorized by subdivision (i) of Saction
65583.2 if the design is rot reviewad by
the local govemment peior to the fme of
transfer.

{E) The tansferred land and the
afiordable units shall be sutject to a
deed restricion enswing confimsed
affordabIly of the 1nAs consstam with
paragraphs (1) and (2) of subdesision
{c). which shall be recordad on B
property &t the tme of the tansfzr

(F} The fznd is transfzared ta the locs!
agency or {o 2 housing dev=iopss
spproved by the [ocaf agency. The
tacal agency may requirs the appiicant
ta idantfy and tansTer he [End to e
devsloper.
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(5) The transfemed fand shafl s

wifhin the boundary of the proposed
development o if the local agancy
agrees, within one-guarier mile of the
boundasry of the proposed development.

(H) A propesed sowre of funding for the
very kow income unds shall be identifad
not later than the data of approval of the
final subrfivision map. parced map. or
residential development application.

(h) (1) When an applicant preposes

to construct a housing developmeant
that conforms to the requiremants of
subdivision (b) and includes a child

care facility thal will be located on the
premises of, as part of, or adjacent to,
the project, the cily, county, or city and
county shall grant either of the following:

(A) An additiona) density bonus that is
an amount of square feet of residential
space that is equal to or greater than the
amount of square feet in the child care
tacifity.

(B) An additional concession or incentive
that contributes signiicantly to the
economic feasibilty of the construction
of the child care facifity.

(2) The city. county, or city and county
shall require, as a condilion of approving
the housing developmeant, that the
following occur:

(A) The child care facility shall remain in
operation for a period of time that is as
long as or longer than the period of time
during which the density bonus units are
required o remain affordablz pursuant to
subdivision (c)

(B) Of the children who atiend the

child care facility. tha chidren of very
low incame househglds, lower income
houszholds, or famifias of modarata
income shall equal a percentage that is
equal to or greatar than the percentage
of {Eng units tha! are requirsd

for very low incame households.

lowes income households, or famTes
of moderal= ncome pursuant to
subdivision (B).

(3) Nobwithstarding any rege&rsment
af this subdivisian, a oy, oowtdy, ara
aty and caunty shed naot be required to
provide a density bomes or concesson
far & chilt care fedlty & finds, based
upon subistantal evidence hat the

communty bas adequate chid cane
faciities.

{4} "Chid care facility,” as used i Ges
seclion. means a child day care facifity
othar than a family day care homa,
inckuding, but not fimited to, infant
centers, preschooals, extended day
case fadlities, and schoolage child care
centers

{1) “Housing development.” as used

in this section, means a davelopment
project for five or more residenBial
units_ For the purposes of this sectlion,
‘housing development” also indudes

3 subdivision or common interest
developmenl, as defined in Section
1351 of the Civil Code, approved

by a city, county, or city and county

and consists of residential units or
unimproved residential lots and either a
project to substantially rehabilitate and
convert an existing commercial building
to residential use or the substantial
rehabilitation of an existing multifamily
dwelling, as defined in subdivision (d)
of Section 65863.4, where the result

of the rehabilitation would be a net
increase in available residential units.
For the purpose of calculating 2 density
bonus, the residential units shall be on
contiguous sites that are the subject of
one development application, but do
not have to be based upon individual
subdivision maps or parcels . The
density bonus shall be permitted

in geographic areas of the housing
development other than the areas
where the units for the lower income
households are locatad.

{1) The granting of a concession or
incentive shall not be interpreted,

in and of itself, to require a general
plan amendment, lacal coastal plan
amendment. zoning change. or other
discretionary apgroval. This provision is
declaratory of existing law.

tk) For the purpases of this chapter,
concessian or incentive means any of
tha following

(1) Areducticn in sits development
standards ar 2 madification of zaning
code requiremerts or architectural
designt requiremants that exceed the
minimarn buifding standards approved
by the Califamia Building Sfandards
Commissian as pravided in Part 2.5
(commeancing with Saction 18901) af

Divisiom 13 of the Bealth and Safety
Code, mohming. bist not imited to,

a neduction in setback and square
fortage regeiirements and in the ratio
of vahicular paring spaces that voould
otherwise be reguired that results in
wanifizble, financaly sufficent. and
aciial cost reductions.

{2) Approval of mixed use zoning in
conjunclion with the housing project

if commerciad, office, industrial, or
other land uses will reduce the cost

of the housing development and if

the commercdial, office, industrial, or
other fand uses are compatible with
the housing project and the existing or
planned development in the area where
the proposed housing project will be
localed.

(3) Other requiatory incentives or
concessions proposed by the developer
ar the cily, county, or city and county
that result in identifiable, financially
sufficient, and actual cost reductions.

() Subdivision (k) does not limit or
require the provision of direct financial
incentives for the housing development,
including the provision of publicly
owned land, by the city. counly, or city
and county. or the waiver of fees or
dedication requiremenits.

{m) Nothing in this section shall be
construed to supersede or in any way
alter or lessen the effect or apgplication
of the California Coastal Act (Division 20
(commencing with Section 30000) of the
Public Resources Code).

(n) If permitiad by local ordinance,
nothing in this section shall be
construed to prohibit a city. county, or
cily and counly ffom granting a dansily
bonus greater than what is descrined
in this secton for a develapment that
mesis the requirements of this section
of fram granZng a proportionataly lower
densily bonus than wha! is required
by this sectisn for developments that
do not mest the requiraments of this
section.

{0} For purposes of this saction, tie
tallrwing definitens shall apsly

{1} “Cevzinpment sfzndard” includes 2
sz ar construction ecndition. including
butt mak mit=d to. 2 height imitation, &

sathade requirsment, 2 fioor area ratio,
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an onsitz apanrspate requirement, of 3
pariang 1zho thst sppiies ko a residential
development pursuant to any ordinance,
chariar, or othier loca] condiion, law,
jpreficy, resclution. or regulation.

(2) “Maximumn afowable rzsidentiaf
density” meaans the density afcwed
undzr the zoning ordinance and land
use efemant ofthe general plan or if
2 range of densily is permitted. means
the maxomumn aBowabie density for the
spzGic zoning ranga and land use
element of the general plan applicable
to the prosect. Where the densily
aliowed under the zoning ordinance is
inconsistent with the density allowed
under the land use element of the
general plan, the general plan density
shal prevail.

(p) (1) Upon the request of the
developer, no city, counly, or city

and county shall require a vehicular
parking ratio, inclusive of handicapped
and guest parking, of a development
meating the criteria of subdivision (b),
that exceeds the following rafios:

(A) Zero to one bedroom: one onsite
parking space

(B) Two to three badrooms: two onsite
parking spaces.

(C) Four and more bedrooms: two and
one-half parking spaces.

(2) If the total number of parking spaces
required for a development is other than
a whole number, the number shall be
rounded up to the next whole number.
For purposes of this subdivision, a
development may provida “onsite
parking” through tandem parking or
uncovered parking, but not through
anstreet parking

(3) This subdisision shall anply

to a d=valopment that mests the
requirements of subdhision (b} but

oriy 21 the request of the applcant

An appicant may request parking
incertves or cancessions beyond thase
provided m this subdidsion pursuant B
subdvision (d).

65515858 (2) When am anglicant for
approval by comvsl gpadments o 2
candomiriim praEc agrass e provide
&t l=ast 33 peroent of Cre tofal units

of the proposed condommasm propscy
k> persons and famdies of lowr ar
maderale income as defined m Seciion
50053 of the Health and Safsty Cods.
o 15 percent of the tofal uriis of the
propased condominium poojact to
lower income households as dafined
i Seclon 50079.5 of the Health and
Saiely Code, and agrees (o pay far the
reasonably necassary admerastrative
costs incurred by a city, county, or Gty
and county pursuant to this section
the city, counly, or city and county shzfl
either (1) grant a density bonus or {2)
provide other incentives of eguivalent
financial value. A city, county, or city
and county may place such raasonable
conditions on the granting of a densdy
bonus or other incentives of equivalent
financial value as it finds appropriata,
including, but not limited to, conditions
which assure continued afiordabiifly of
units to subsequent purchasers who
are persons and families of low and
moderate income or lower income
households.

(b) For purposes of this section, “density
bonus™ means an increase in units of 25
percent over the number of apartments,
to be provided within the existing
structure or structures proposed for
conversion,

(c) For purposes of this section, “other
incentives of equivalent financial value™
shall not be construed to require a city,
county, or city and county 1o provide
cash transfer payments or other
monetary compensation but may include
the reduction or waiver of requirements
which the city, county, or city and county
might otherwise apply as conditions of
conversion approval.

(d) An applicant for approval to convert
apartments fo a condominium project
may submit to a city, county, or city and
county a prefiminary propasal pursuant
to this section prior to the submittal of
any formial requests for subdivision map
appravals. The city, county, or city and
county shall, within 60 days of receipt of
a written proposal, notiiy the appScant
in witting of the mannar in which ¢

will comply with this section. Tha city
county, or city and courty shal estahish
procedures for camying out this sacton,
which shall mcluda legislative bady
approval of the means of complian=e
with this sechan.

{2) Nothing in this section shall be
construad to require a city, county, or
oy and county to approve a proposal to
convert apariments to condominiums.

() An applicant shall be ineligible for a
density bomus or other incentives under
this section if the apartments proposed
for conversion constitute a housing
davelopment for which a density bonus
or other incentives were provided under
Section 65915.

65916. Where there is a direct financial
conbribution to a housing development
pursuant to Section 65915 through
participation in cost of infrastructure,
write-down of land costs, or subsidizing
the cost of construction, the city,

county, or city and county shall assure
continued availability for low- and
maoderate-incame units for 30 years.
When appropriate, the agreement
provided for in Seclion 65915 shall
specify the mechanisms and procedures
necessary 1o carry out this seclion.

65917. In enacting this chapter it is
the intent of the Legislature that the
density bonus or other incentives
ofiered by the city, county. or city and
county pursuant to this chapter shall
centribute significantly to the economic
feasibility of lower income housing in
proposed housing developments. In
the absence of an agreement by a
developer in accordance with Section
65915, a locality shall not offer a density
bonus or any cther incentive that would
undemmine the intent of this chapter.

85917.5 (a) As usad in this sechion, the
following terms shall have the following
meanings:

{1) "Chid care facifity” means a facility
mstalied. operated, and maintained
under this sectian for the nanresidentiaj
care of children as defined under
appiicable stals fcensing requirements
{or the faciliy.

12) "Deasky bonus™ means a floor
a52a rata bonus over the athenvise
rraxamegy algwabls density permitted
wrder the apnBcahle zoning ardinance
and [end uss efements of the general
pian of 2 aty. indluding z charter aity,
aly and county. ar county of

(&) A maxirum of five square fiest of
figar area for each ane square faot of
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Boor zrza contzined i the child care
facily for exsting sructures.

{B) A maxrmusm of 10 sguare fzat of floor
area for each one sguare foot of ficor
area condained i the child care facility
for new stuctures. For purposes of
calcufiating the dansity bonus under this
sechion, boeth indoor and outdoor square
foolage requirements for the child care
faclity as set forth in applicable state
child care licensing requirements shafl
be includzd in the floor area of the child
care fadlity.

{(3) "Developer” m2ans the owner or
other person, including a lessee, having
the right under the applicable zoning
ordinance of a city councl, including

a charter cily council, city and county
board of supenvisors, of county board
of supervisors to make an application
for development appravals for the
devalopment or redevelopment of &
commercial or indusinal project.

(4) “Floor area™ means as to a
commercial or industrial project, the
floor area as calculzied under the
applicable zoning ordinance of a city
council. including a charter city council,
city and county board of supervisors,

or county board of supervisors and as
1o a child care facility, the total area
contained within the extericr walls of the
faclty and all outdoor areas devoted

fo the use of the facility in accordance
with applicable state child care licensing
requirements.

(b) A city councl, including a charter
Gty council. city and county board

of supervisars, or county board of
supeniisors may establish a procedure
by oriinance to grant a develeper of

a commerdial or industrial project.
contgming at least 50 000 square feet
of focr area, a densdy bonus when
thal devaloper has set aside at feast
20400 sguare fzet of floer araa and
3,000 outdoor sguare fzet to be used
for a child care facilty. The granting of 2
Esnus shall net predlude a eify council
indudng a chartar cily coundil. city and
county bazrd of supendsars, or caunty
board of supsruizars from imposing
meoessany candtions on the praject

ar am the addionad square footage.
Froecs constructad under this section
=h=ll confoem to heighs, setback, fat
covErage arciifzchiral review site
gian review fzes charges and aother

hesin, safely. and rommg reguiramants
generaify agpbcatdiie to constrction

= e Zacs in wiech the propedty s
focaizd. A consgeium with mave than
ons deveicger may be parrmitied to
adheve the fhreshold amount for the
avaiahle dznsily bomus with each
develapar's dansRy bonus equal 1o

the parcentsge paicipation of the
developer. Thes facility may be located
on the projedt sife or may be located
ofisde as agresd upon by the developer
and local agency. i the child care
faciity 1s nol located on the site of the
projec]. the focal agency shall determine
whether the location of the child care
facitily is appropriate and whether it
coniorms with the intent of this seclion.
The child care facility shall be 6fa

size 1o comply with afl state licensing
requiremanis in order {o accommodate
at teast 40 children.

(c) The developer may operate the child
care facilily itself or rnay contract with a
licensed child care provider to oparate
the facifily. In alt cases, the developer
shall show ongoing coordination with
alocal child care resource and refarral
network or local governmental child care
coordinator in order to qualify for the
density bonus.

{d) If the developer uses space allocatad
{or child care facilty purposes, in
accordance with subdivision {b), for
purposes other than for a child care
facility, an assessment based on the
square footage of the project may be
levied and collected by the city council,
including a charter city council, city and
county beard of supervisors, or county
board of supervisors. The assessment
shall be consistent with the market
value of the space. !f the developer
fails to have the space aliocated for ths
child care facility within three years
from the date upsn which the first
temporary certificate of cocupancy is
granted, an assessmeni based on the
square footage of the project may be
levied and collected by the city council
including a charier city cound, city and
county board of supanvisars, or county
board of sugervisors in accondance
with procedures tg be developed by
the legislative body of the ity counc
including a chariers city eouncd, dity and
courtly boasd of supervisors. or county
board of supervisors. The assessment
shall be consistent with the markst valus
of the spac=. A penaly levied e2asnst

a consartivm of developers shalf be
charged to each developer in an amaunt
equal to the developer’s percentage
square feet parficipation. Funds
collected pursuant to this subdiision
shall be depasited by the city council,
induding a charter city counci, city

and county board of supenvisors, or
counly board of supervisors into a
speoaal account to be used for child care
services ar child care facilities.

(e) Once the child care facility has been
established, prior to the closure, changa
in use, or reduction in the physical size
of, the facifity, the city, city council,
induding a charter city council, city and
county board of supervisors, or county
board of supervisors shall be required
to make a finding that the need for

child care is no longer present, or is not
present to the same degree as it was at
the time the facility was established.

(f) The requirements of Chapter 5
{commencing with Section 66000) and
of the amendments made to Sections
53077, 54997, and 54998 by Chapter
1002 of the Statutes of 1987 shall not
apply to actions taken in accordance
with this section.

(g) This section shall not apply to a
voler-approved ordinance adopted by
referendum or initiative.

65918. The provisions of this chapter
shali apply to charter cities.
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